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A False Sense of Security: 
The Potential for Eminent Domain Abuse in Washington 

by 
William R. Maurer 

Washington Policy Adjunct Scholar and 
Executive Director of the Institute for Justice Washington Chapter 

Executive Summary 

In the 2005 Kelo v. New London decision, the U.S. Supreme Court ruled that the U.S. 
Constitution does not prevent state and local governments ~-om seizing homes and small 
businesses and transferring them to private developers to build luxury condominiums and big- 
box stores. The opponents of eminent domain reform in Washington State say that Kelo does not 
apply here and that the Washington Constitution protects us fi-om the kinds of abuse that 
occurred in Kelo. They are wrong. Unfortunately, Washington law is rife with opportunities for 
eminent domain abuse. 

For example, here are three ways government officials may abuse eminent domain under 
current state law. 

· Municipal officials in Washington are already attempting to declare as "blighted" 
perfectly fine neighborhoods for potential redevelopment. 

· In Washington, the government may seize more property than it needs so long as there 
is some aspect of public use involved somewhere in the project. This allows a local 
government to become a ~real estate speculator with any portion of condemned property 
not devoted to public use. 

· State and local officials may also use their eminent domain powers to deliberately 
target properties that are not upscale enough for their liking, even when these properties 
are not necessary to achieve a public use. 

What's more, condemnation determinations can take place at secret meetings where the 
sole notice to the property owner consists ofa posting on an obscure government website. Until 
these aspects of Washington law are reformed, local governments can forcibly take property 
from citizens by abusing eminent domain as badly as New London officials did in Kelo. 
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I. Introduction 

Private property is the foundation of a free society. Property rights give citizens the 
means to defend all their other rights from the encroachments of government or the incursions of 
others. 

Property gives people the means to pursue their dreams and live their lives the way they 
choose. Private property also provides people with the ability to help others, through their time 
and voluntary giving. When government takes property through the abuse of its eminent domain 
power, it makes it harder for citizens to defend their rights, pursue their dreams or help others. 

Governments may constitutionally acquire property to serve an essential public use, but 
officials should limit such seizures to an absolute minimum. Most people gain their property 
through hard work, long hours, patience, careful planning and voluntary negotiation rather than 
force. When government officials respect property, they respect the people who earned or 
created it. 

On June 23, 2005, the U.S. Supreme Court issued its notorious decision in Kelo v. City of 
New LoncEon, Connecticut. ' This decision held that the City of New London could condemn 
private property and transfer that property to other private entities'in order to promote "economic 
development," increase the city's tax base, and meet the "diverse and always evolving needs of 
society."2 The decision effectively removed any federal impediment to eminent domain abuse. 
The public's response to that decision was immediate, strong, and almost uniformly negative.3 

Under both the U.S. and Washington constitutions, the government may only condemn 
property for a "public use." Historically, public use meant things actually owned and used by the 
public - roads, courthouses, post offices, etc. Increasingly, particularly over the past 50 years, 
the definition of public use has been blurred by the courts to the point that the public use 
restriction has become no restriction at all. 

Property is routinely transferred by force from one private person to another in order to 
build luxury condominiums and big-box stores. Between 1998 and 2002, the Institute for Justice 
found that there were more than 10,000 actual or threatened condemnations for private 
development across the country.4 After Kelo was decided, local governments across the United 
States went on an eminent: domain abuse spree, even as much of the country reacted with 
revulsion to the Supreme Court's decision.' 

i Kelo v. City ofNav London, Connecticut, 545 U.S. 469, 125 S. Ct. 2655, 162 L. Ed. 2d 439 (2005). 
2 ~d. at 2662. 

3 See Testimony of Steven Anderson, Castle Coalition Coordinator, Institutefor Justice, Before the House 
Subcommittee on Commerce, Trade and Consumer Protection, 108'h Gong. (2005) (available at 
http://energycommerce.house.gov/l08/hearings/10192005Hearing1 637/Anderson.pdf). 
4 Dana Berliner, Public Power, Private Gain 2 (2003). 
S Dana Berliner, Opening the Floodgates; Eminent Domain In the Post-Kelo World 1 (2006) (noting that since the 
U.S. Supreme Court issued the Kelo decision, local governments threatened eminent domain or condemned at least 
5,783 homes, businesses, churches and other properties so that they could be transferred to another private party). 
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Many people in Washington wondered what impact the Kelo decision could have here in 
Washington State. Some commentators argued that this decision was essentially meaningless in 
Washington, that we were not a Kelo state, and that our state constitution's protections 
adequately protect Washingtonians from the kind of abuse we saw in New London." These 
commentators are wrong. 

While the Washington Constitution does contain clear and unambiguous protections for 
private property, these protections have been gutted by our state's judges. Many state laws 
provide the government with procedural cover with which to carry out eminent domain abuse. 
Although eminent domain abuse in this state has neither been as egregious or commonplace as it 
has in some other states, it has still occurred and it has done so under the very constitution and 
state laws municipalities, developers and their lobbyists and attorneys assure us prevent this ty-pe 
of abuse.' 

What Washington citizens have now is a false sense of security, not real protections from 
losing their property through eminent domain abuse. The Washington Supreme Court has 
demonstrated that it is not interested in enforcing the Constitution as it is written. Local 
governments realize that our courts have no stomach for keeping them within constitutional 
limits, so they continue to erode our right to be secure in our homes and businesses. It is clear 
that to protect homes and small businesses in Washington, solutions must come from either the 
Legislature or the people themselves. 

II. Courts and the Legislature Have Gutted Constitutional Protections for 
Home and Small Business Owners 

The power of eminent domain is awesome, so awesome that in the early days of this 
country, a U.S. Supreme Court justice described it as "the despotic power."8 Quite simply, it is 
the power to remove residents from their long-time homes and destroy small family businesses. 
It is a power that must be used sparingly. In order to protect property owners, the Fifth 
Amendment to the U.S. Constitution provides: "[N]or shall private property be taken for public 
use, without just compensation." 

Article I, section 16 of the Washington Constitution goes much further. It explicitly 
declares that: 

"Private property shall not be taken for private use ... ." 

6 See, e.g., Hugh Spitzer, "State's constitution, high court shields us from improper condemnation ofproperty," The 
Tacoma News Tribune, March 19, 2006, at Insight 1; Alan D. Copsey, The Effect ofI(elo v. City of New London in 
Washington State: Much Ado About Almost Nothing, Envtl. & Land Use Law 3 O\rov. 2005); Sharon E. Cates, 
Supreme Court qffimzs Economic Redevelopment as "Public Use ": Kelo v. City ofNew London, Foster Pepper & 
Schefelman News 4, 6 (Fall 2005) (available at http ://www.foster.com/pdf/FPNFa112005 .pdf). 
7 Berliner, supra note iv, at 207-10 (discussing condemnations for private gain in Washington State). 
8 Vanhorne 's Lessee v. Dowance, 2 U.S. 304, 307 (C.C.D.Pa. 1795). 
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It further declares that: 

"the question of whether the contemplated use be really public shall be a judicial 
question, and determined as such, without regard to any legislative assertion that the use 
is public." 

Read together, these provisions plainly indicate that the nation's Founders and this state's 
constitutional drafters were not only wary of eminent domain, but also clearly committed to 
protecting private property rights. 

Unfortunately, the ability to transfer property from one private owner to another under 
the Fifth Amendment was given ultimate endorsement in June 2005 by the Supreme Court in 
Kelo. As a result of this decision, every home, every church and every small business has lost 
the protection of the U.S. Constitution. According to a narrow five-four majority of the Court, 
the mere possibility that private property may be more profitable as something else is reason 
enough for the government to take it away. The Kelo decision signifies a fundamental shift in 
the sanctity of all our property rights - an entire portion of the Federal Constitution has been 
erased. Under Kelo, economic development is the only justification a local government needs in 
order to take its citizens' property. 

There is one thing the Court did get right in Kelo, however - the justices recognized that 
states are free to enact their own property rights protections. States can also make sure the law 
that currently exists actually provides home and small business owners with the security that they 
can hold on to their property. Unfortunately, the courts have eroded the protections for property 
in the Washington Constitution. Decisions such as Miller v. Tacoma,g Hogue v. Port ofSeattle, '" 
State ex. rel. Washington State Convention nnd Tm~Ee Center v. Evans, " and recent decisions 
concerning the Seattle Monorail," Sound Transit," and the City of Burien'" have reduced the 
Washington Constitution's protections. 

The Revised Code of Washington also contains numerous statutory opportunities to 
neutralize what protections the Washington Constitution does continue to provide. Without 
legislative reform, either by our elected officials or by the people themselves, Washingtonians 
remain at risk for eminent domain abuse. 

" Miller v. City of Tacoma, 61 Wn.2d 374, 378 P.2d 464 (1963). 
'O Hogue v. Port ofSeattle, 54 Wn2d 799, 341 P.2d 171 (1959). 
" State ex rel. Washington State Convention and Trade Center v. Evans, 136 Wn.2d 811, 966 P.2d 1252 (1998). 

In re Petition of the Seattle PopularMonorail Authority, 155 Wn.2d 612, 121 P.3d 1166 (2005). 
13 Cent. Puget Sound Reg'l Transit Auth. v. Miller, 156 Wn2d 403, 128 P.3d 588 (2006). 
14 City ofBur'en v. Strobel Family Invs., 2006 Wash. App. LEXIS 1136 (June 12, 2006). 
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III. Opportunities for Eminent Domain Abuse in Washington 

A. Blight: Anything the Government Says It Is 

i. Washington's Blight Laws 

In Miller v. City ofTacoma, the Washington Supreme Court held that condemning 
"blighted areas" for redevelopment and transfer to private entities does not violate the 
prohibition against private takings in Article I, section 16. 

When most people think of blighted areas, they think of neighborhoods afflicted with 
objective, concrete problems so serious that the property itself negatively impacts the safety or 
health of the surrounding community. Included in this would be properties that were dilapidated, 
unsanitary, unsafe, vermin-infested, hazardous, vacant or abandoned. However, Washington law 
does not limit the definition of"blighted areas" to only threats to public health or safety. Indeed, 
the definition of"blighted areas" is so broad under current law that practically every 
neighborhood in Washington could be considered a "blighted area." From Seattle's posh Capitol 
Hill to Spokane's middle-class neighborhoods, any group of homes can be targeted for 
acquisition by local governments. 

Washington's Community Renewal Law, Title 81 of Chapter 35, states that the exercise 
of the eminent domain power under that chapter is for a "public use" and grants to municipalities 
the power of condemnation for "community renewal of blighted areas." RCW 3 5.81.080. 

Under Washington' s Community Renewal Law, any property that constitutes "an 
economic... liability" may be condemned and transferred to a private developer." This 
standard combined with the purpose of the Community Renewal Law, which is the elimination 
of areas that "contribut[e] little to the tax income of the state and its municipalities,"" creates the 
exact conditions that New London officials used to justify their taking of private homes in Kelo. 
Put another way, under Washington law, the Fort Trumbull neighborhood of New London was 
blighted because it constituted an economic liability and contributed little to the tax income of 
the state and its municipalities. Thus, the taking in Kelo can easily be duplicated in Washington 
State, although it must occur under the auspices of the Community Renewal Law. 

The "economic liability" standard is not the only vehicle for eminent domain abuse 
provided by the Community Renewal Law. "Blighted area" is defined in state law (Revised 
Code of Washington 35.81.0 15(2)) to mean an area that is afflicted with a range of "problems," 
many of which are outside the controlofresidents. Many innocuous things constitute legal 
blight. For instance, property is blighted if there is "diversity of ownership." That is, if you 
own your home and your neighbor owns her home, your property is blighted. Under this 
definition, cities and towns such as Mercer Island, Clyde Hill, and Medina are all blighted under 
state law. 

15 Revised Code of Washington 35.81.015(2). 
'6 Revised Code of Washington 35.81.005. 
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Other things constituting blight include "excessive land coverage," defective title, the 
"existence of persistent or high levels of unemployment," or anything that "substantially impairs 
or arrests the sound growth of the municipality or its environs." This last catch-all brings pretty 
much any property not covered by the previous definitions into the scope of the Community 
Renewal Law. 

Property that "substantially impairs or arrests the sound growth of the municipality" will 
almost always be determined by government consultants. Given municipalities' fondness for 
using "blight removal" as a reason to take citizens' land for redevelopment, the Community 
Renewal Law provides a handy vehicle for them to avoid the restrictions in the Washington 
Constitution. 

Moreover, this threat does not apply to just single properties. When the government 
designates an area "blighted," it can condemn all the properties in that area, even homes that are 
in perfectly fine condition. Thus, one blighted house in an otherwise successful neighborhood 
can bring a blight designation on all the houses in that neighborhood." 

2. Washington Municipalities are Increasingly Invoking the Community 
Renewal Law 

The critics of eminent domain reform nonetheless argue that, regarcEless ofwhat the 
Community Renewal Law actually says, homeowners and small businesspeople in Washington 
have nothing to fear from bogus declarations of blight by municipalities. One prominent 
commentator recently stated that, "so-called 'blight' such as inappropriate uses of land or 
buildings, excessive land coverage or uses that impair or arrest growth, would be 'insufficient to 
support a constitutional 'public use.""'" 

Unfortunately, Washington's local governments do not agree. Recently, local 
governments have designated or threatened to designate as blighted perfectly fine working-class 
neighborhoods for exactly the reasons listed by reform opponents as being constitutionally 
insufficient to support a finding ofblight. Since the Legislature failed to reform Washington law 
last session, municipalities have been busy either blighting or threatening to blight 
neighborhoods in the following Washington cities: 

'7 In Miller v. City of Tacoma, Mr. Miller argued that his property should not be included in the area designated 
"blighted" because it was not substandard. The Washington Supreme Court rejected Miller's argument, noting 
"Experience has shown and the facts of this case indicate that the area must be treated as a unit and that a particular 
building either within or near the blighted area may have to be included to accomplish the purposes of the act. It is 
not necessary that every building in such an area be in a blighted condition before the whole area may be 
condemned." Miller, 61 Wn.2d at 392 (quotation marks omitted). 
'8 Spitzer, supra note vi (quoting Miller v. City of Tacoma, 61 Wn.2d at 386). However, in Miller v. City of 
Tacoma, the court specifically said that it was not deciding whether standards such as inappropriate use of land, 
excessive land coverage, and uses that impair or arrest economic growth in the municipality were sufficient to 
constitute "public use": "We find it neither necessary nor proper to pass upon these considerations ... ." Miller v. 
City of Tacoma, 61 Wn.2d at 386 (emphasis added). Instead, the court in Miller v. Tacoma found that other, less 
ephemeral, standards supported a finding of"blight" in that case. Id. The supreme court noted only that the 
"impairment ofgrowth" standard "mav also be suspect as insufficient to support a constitutional 'public use."' Id. 
(emphasis added). 
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Auburrt: On September 18, 2006, the City of Auburn designated a large chunk of 
the city's beautiful downtown as blighted and adopted a Community Renewal 
Plan. Despite assurances from the mayor that the City will not forcibly displace 
anyone, the Plan includes a Residential Displacement Plan that leaves open the 
possibility of the City' s use of eminent domain.'" The City blighted block after 
block for "inappropriate use of land or buildings," "excessive land coverage," and 
"obsolete platting or ownership patterns." The City's Manager of the Department 
of Planning and Community Development explained that blight "means anything 
that impairs or arrests sound groWth."20 

South Seattle: Seattle's Southeast District Council and the City of Seattle are 
currently considering using the Community Renewal Law in Seattle's Rainier 
Valley, the heart of the city's vibrantminority community. The City has 
proposed to declare the highly diverse, multi-ethnic community blighted and then 
implement various "community renewal projects" in the area. The earliest slated 
projects include the construction of"Town Center" and "urban village" 
developments with private residential and commercial uses around the sites of 
two planned Sound Transit stations. 

Seattle has acknowledged that it would need to "assemble property" for the 
projects and that it might use eminent domain to do so." The conditions listed by 
the City in its draft blight study as justifying use of the Commumtlr2Renewal Law 
include above average rates of unemployment, poverty and crime. The City's 
draft blight study makes clear that the City views the economic and employment 
status of its residents as a potential justification to condemn homes and businesses 
and force relocation. The City's failure to control crime in the area may also be 
sufficient to deprive the area's residents of their homes and businesses. 

Renton: Through the spring and summer of 2006, residents of Renton' s working 
class Highlands neighborhood fought a long battle to keep their homes and 
businesses from being declared blighted by the City. A low-income, ethnically- 
diverse neighborhood close to the Boeing and Paccar plants, the Highlands 
became part of Mayor Kathy Koelker's vision for the "next generation's new 
single-family housing."23 The City Attorney listed one of the reasons why the 

19 Auburn, Wa., Ordinance 6049 (September 18, 2006). 
20 Mike Archbold, Downtown renewalplan approved: Aubzlm cozlncil members heardfrompublic, voted 
unanimollslyforplan, King County Journal, Sept. 20, 2006, at 
htt~ ://kingcountvi ournal.com/a~~s~bcs . dll/article?AID=/20060920/NEWS/6092003 14&SearchID=73 26096464990 
9 (retrieved October 25, 2006). 
2' Southeast Neighborhood Investment Initiative (SNII) Planning Group, DRAFTSoutheast Seattle Community 
Renaval Plan (Sept. 11, 2006) ton file with the Institute for Justice Washington Chapter). 
22 City Of Seattle, Office;of Policy & Management, Southeast Seattle Determination ofB2ight Study, at 13 (October 
2006) ton file with the Institute for Justice Washington Chapter). 
23 euoted in Dean A. Radford, Highlandsface a blightfuture, King County Journal, February 27, 2006, at 
httt~ ://kingcountvi ournal. com/a~~s/~bcs.dlvarticle?AID=/20060227/ARC/6022703 06&SearchID=73 260965744629 
(retrieved October 25, 2006). 
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Highlands would be blighted--the homes there were worth less than homes in 
other parts ofRenton.24 Residents and members of the City Council fought back 
against the Mayor." After a long and painful process, the residents of the 
Highlands convinced the Council to kill the Mayor's plan, meaning their homes 
are safe for the time being.26 

These examples demonstrate that local governments are increasingly using the 
Community Renewal Law to blight or threaten to blight working-class neighborhoods with the 
idea of tearing down the homes and transferring the property to developers to build "urban 
villages." "It can't happen here" is becoming "it is happening right now." 

3. Fixing Washington's Community Renewal Law 

If, as the critics of reform claim, numerous sections of the Community Renewal Law 
cannot be constitutionally applied, these provisions should be removed immediately from the 
Revised Code ofWashington. Both municipalities and property owners should have a clear 
understanding of what municipalities may and may not do. Nonetheless, in last year' s 
Legislative Session, municipalities resisted making any alterations to the state's eminent domain 
laws, suggesting that local governments believe that these provisions give them important tools 
with which to achieve their urban "visions." 

Moreover, if these provisions cannot be constitutionally applied and they remain on the 
books, the best that can be said for the arguments of the critics of reform is that they provide a 
defense to an unconstitutional taking. This can be cold comfort for those facing a mandatory 

eminent domain proceeding, given that historically eminent domain has been applied against 
those that do not have the economic or political means to oppose condemnation. Thus, for the 
poor, the elderly, and racial and ethnic minorities, reassurances that they may ultimately prevail 
in court against a municipality and its phalanx of high-priced attorneys after years of litigation 
are probably less than comforting. 

Until Washington's Community Renewal Law is substantially revised to cover only 
concrete, objective harms, reassurances are meaningless, especially in light of the increasing use 
of the Law by municipalities. Under the Community Renewal Law, working-class 
neighborhoods may find themselves designated as "blighted areas" because city hall believes that 
they are impairing the "sound growth of the municipality." Just ask the residents ofAuburn, the 

24 Ibid. 

25 Jamie Swift, "Highlands residents fight against city's plans: Some fear Renton will use eminent domain to make 
them leave," King County Journal, June 24, 2006, at 
httr,:~kingcountvi ournal .com/a~,~~s/~bcs.dll/article?AID=/20060624/NEWS/6062403 21 &SearchID=732609661 1024 
8 (retrieved October 25, 2006). 

Dean A. Radford, "Renton will not condemn Highlands property: City Council follows mayor's 
recommendation," King County Journal, July 19, 2006, at 
http://kingcountvi ournal.com/a~~~s/t~bcs.dll/article?AID=/200607 19/NEWS/6071903 1 6&SearchID=73260966 1 1 024 
g (retrieved October 25, 2006). 
27 See The Kelo Decision: Investigating Takings of Homes and other Private Property: Hearing Before the S. 
Comm. on the Judiciary, 106th Gong. (2005) (statement of Hilary Shelton, Director, NAACP Wash. Bureau) (noting 
that condemnation for blight has traditionally been applied against those without the political or economic means to 
fight back). 
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Rainier Valley, and the Renton Highlands. Revision of this incredibly broad statute should be a 
priority for policymakers wishing to protect homes and small businesses in Washington. 

B. The "Necessity" Determination: Extreme Deference Leads To Extreme 
Abuse 

1. Washington Law Allows the Government to Take More Land Than it 
Needs for Legitimate Public Uses 

In the Monorail decision, the Washington Supreme Court held that the Seattle Monorail, 
or any other governmental entity in Washington, could take more property than is necessary for 
an identified public use and transfer any remainder property to private entities so long as the 
project contains some aspect of public use in it. 

The Court also ruled that municipal officials can seize property when they do not have 
any identified use for property, public or private, because that is not a "private" taking, just a 
speculative one. In essence, the Monorail decision permits the government to transfer private 
property to private entities so long as the government can manufacture a fig leaf of public use or 
possible public use to give it constitutional cover. 

The Monorail decision is not only constitutionally unsound, it is terrible public policy. It 
gives municipalities an incentive to condemn more property than is needed on the chance that it 
may get to play real estate speculator with any property left over from the legitimate public use. 
It also gives the government incentive to condemn as much land as possible as early as possible 
in a project, again to maximize the chance that it may have leftover property to sell or to use to 
reward politically connected supporters. The Monorail decision should be fixed if for no other 
reason than to remove these perverse incentives. 

To fix the problems created by the Monorail decision, the Legislature would need to 
address the treatment of"necessity" in Washington law. For a condemnation to be valid under 
Washington law, the government must prove that: I) the use is public; 2) the public interest 
requires it, and; 3) the property appropriated is necessary for that purpose.28 The determination 
of "necessity" essentially means the selection and extent of the property to be condemned and 
this decision is left almost entirely to the discretion of the government. Courts will not overturn 
a determination of necessity unless the property owner can demonstrate fraud or constructive 
fraud in the necessity determination--thus, courts almost never overturn a necessity 
determination. 

This gives municipalities free rein to condemn more land than is necessary for longer 
than is necessary or to simply reshuffle properties in a project to achieve the desired result 
without actually committing a private taking--instead of putting a hotel on someone' s house, the 
government puts the road serving the hotel there and puts the hotel across the street. It provides 
clever planners with all the tools they need to avoid the prohibitions of Article I, section 16. 

28 King County v. Theilman, 59 Wn.2d 586, 593, 369 P.2d 503 (1962). 
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2. Washington Law Allows the Government to Condemn Land That is Not 
Upscale Enough 

To see the potential for abuse inherent in the overly deferential "necessity" standard, one 
need only look to the City of Burien in its efforts to condemn property owned by seven sisters in 
the City's downtown. The Strobel family's ordeal began when Burien decided to build a new 
development--upscale condos, shops, restaurants and offices - around the property the sisters 
inherited ~-om their parents, who passed away in 1998. For nearly two decades, theirparents had 
leased the property to Meal Makers, a diner-style restaurant popular with Burien locals, 
particularly seniors. The sisters, who hold the property in trust as Strobel Family Investments, 
maintained the lease with Meal Makers." 

Burien decided the Meal Makers building wasn't upscale enough for the Town Square 
development, however, so the City condemned it. Because the area had not been declared 
"blighted," simply condemning the property and turning it directly over to the City's Los 
Angeles-based developer would have been politically unpopular and an illegal "private taking" 
forbidden by the Washington Constitution, even to the most deferentialjurist. So Burien came 
up with a scheme. It would plan a roadan ostensibly public use for which eminent domain is 
authorized--right through the Meal Makers building. 

The City Manager told his staff to "make damn sure" the road went through the 
building." The staff complied, developing a plan that appeared to run the road over the Strobel 
family's property.31 When a subsequent survey revealed that the road would impact only a small 
comer of the property,32 the staff developed yet another site plan that put the road right through 
the building.33 The City then condemned the Strobel family's property.34 

A King County Superior Court judge noted that the road "could have been easily 
accomplished without ~a]ffecting the Meal Makers restaurant or the Strobelproperty."35 He 
described the City's condemnation decision as "you won't sell and you don't fit our vision, so 
we're going to put a street right through your property and condemn it."36 He further suggested 
that the City's condemnation might be "oppressive" and an "abuse of power."" Nevertheless, 
the judge concluded he must allow the condemnation given the incredibly deferential standard 

29 Stuart Eskenazi, "Home-away-from-home v. development," The Seattle Times, April 16, 2005, at 
htt~://seattletimes.nwsource.com/htmlmocalnews/2002243254 mealmakerslbm.html?svndication=rss (retrieved 
November i, 2006). 
30 Deposition of Larry Fetter, at 33, 36 (August 2, 2005) ton file with Institute for Justice Washington Chapter). 
3' Burien Resolution 201 (October 18, 2004). 

Declaration of David Wright, at 3 & Ex. B (July 7, 2005) ton file with Institute for Justice Washington Chapter); 
s~ee also Deposition of Gary Long, at 76 (July 7, 2005) ton file with Institute for Justice Washington Chapter). 

Declaration of David Wright, at 3 & Ex. C (July 7, 2005); e-mail from Stephen Clark to David Cline (Nov. 9, 
~P04) ton file with Institute for Justice Washington Chapter); Burien Resolution 208 (Jan. 24, 2005). 

Burien Ordinance 426 (February 7, 2005). 
35 King County Superior Court, Verbatim Report of Proceedings, at 35 (August 5, 2005) ton file with Institute for 
Justice Washington Chapter). 
36 Ibid, 37. 
37 Ibid. 
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Washington courts apply in reviewing "necessity." As the judge put it, he was bound to uphold 
the condemnation unless there was proof of fraud.38 The Court of Appeals affirmed.'" 

The Strobels petitioned for review to the Washington Supreme Court, who denied their 
petition on December 5, 2006. 

The court's failure to correct this abuse makes it imperative that the Legislature can take 
steps to ensure that any property taken by the government is necessary to accomplish the public 
use associated with the project and that courts should not completely defer to the government's 
determination of necessity. Washington' s citizens should not be deprived of their property 
simply because the government thinks it is not upscale enough. The standard found in early 
Washington cases addressing "necessity'-that a property will not be found to be necessary for a 
public use if the government's inclusion of that property in the project constitutes "bad faith," 
"oppression," or "an abuse of... power" should be codified by the Legislature." This will 
provide some protection from excessive condemnations while permitting the state and 
municipalities sufficient latitude and flexibility to structure legitimate public use projects. 

3. Washington Law Permits "Necessity" Determinations to be Made 
Essentially in Secret 

The Washington Supreme Court has indicated that, absent evidence of fraud, it will not 
make any substantive review of a municipality's "necessity" determination, meaning that the 
only input a property owner has regarding whether his or her property is "necessary" for a public 
project is in the legislative phase.41 However, the Washington Supreme Court has also made 
clear that these determinations can be made essentially in secret, with notice provided only in 
difficult-to-find areas of governmental websites--assuming, of course, that one has access to a 
computer. 

In Sozlnd Transit v. Miller, the Washington Supreme Court held that Intemet notice 
concerning the legislative determination of the necessity of an exercise of eminent domain 
satisfies statutory notice requirements because the Internet provides relatively unlimited low-cost 
capacity for communications of all kinds.42 This conclusion rests upon a mistaken factual 
assumption: that the Internet is easily accessible by all members of society. The Washington 
court's decision assumed there is no "digital divide" between rich and poor, ethnic majorities and 
minorities, young and old. 

38 Ibid, 35. 
3" City ofBun'en v. StrobelFamily Invs., 2006 Wash. App. LEXIS 1136 (June 12, 2006). 
40 State ex rel. Postal Tel.-Cable Co. v.Super Ct. ofcrant County, 64 Wash. 189, 194, 116 P. 855 (1911). 
41 Sound Transit argued before the Washington Supreme Court that because public use was assumed in that case, 
the trial court, in the public use and necessity hearing, did not need to hear any evidence offered by the Millers 
regarding the necessity of the taking. App. Br. at 4. After the court's decision in Sound Transit v. Miller, municipal 

governments will presumably continue to argue that, if there is some aspect of public use in a project, the property 
owner should not have an opportunity to present any defense to the government's condemnation. 
42 Sound Transit v. Miller, 156 Wn.2d at 415-16. 
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Studies conclusively demonstrate that the poor, minorities, and elderly have considerably 
less access to the Internet than other segments of society.43 Research makes equally clear that 
these same segments of society are the most likely to be targeted by eminent domain.44 Thus, 
Sound Transit v. Miller allows government to employ a form of notice that largely excludes the 
very communities with the greatest interest in necessity determinations."' 

The courts have so far indicated that they prefer to abdicate their responsibility to review 
whether a particular property is "necessary" to achieve a public use. In such circumstances, 
effective notice of this legislative determination becomes essential to the open workings of 
government - otherwise, condemnation becomes a secret decision, secretly arrived at. 
Policymakers must ensure that the people most affected by legislative declarations of necessity 
actually receive some notice that their property may be condemned. 

43 For instance, the U.S. Census Bureau reported that in 2003, a 62 percent gap in Intemet access existed between 
households with $100,000 or more in family income and those with less than $25,000. Jennifer Cheeseman Day et 
al., U.S. Census Bureau, Compllter and Internet Use in the United States: 2003 2 (2005). The problem largely 
stems from the fact that the poor, the elderly, and racial and ethnic minorities are far less likely to have computers in 
their homes. In fact, the Bureau found that while 62 percent of Americans had computers in the household, certain 
groups lagged well behind the rest of the populace: 

35 percent of households with householders aged 65 and older, about 45 percent of households 
with Black or Hispanic householders, and 28 percent of households with householders who had 
less than a high school education had a computer. In addition, 41 percent of one-person 
households and 46 percent of nonfamily households owned a computer. 

Id. at 3 (citation and footnotes omitted). High-income households, on the other hand, were much more likely to 
have computer and Intemet access than the general public. Id. In Washington specifically, Internet access and 
computer use is not as ubiquitous as the Washington Supreme Court suggested: 60-65 percent of households have 
Internet access and 69-74 percent have a computer - hardly omnipresence. Id. at 5. Moreover, a report prepared by 
the City of Seattle Department of Information Technology noted that only half of the City's senior citizens were 
current computer users. Elizabeth Moore et al., City of Seattle Dep't of Information Technology, City of Seattle 
Infomzation Technology Residential Sllwey Final Report 49 (2004). The report concludes: 

Seattle still has a significant digital divide. Older Seattleites or those with less income or 
education are less likely to be current or comfortable technology users .... Lower levels of 
connectivity are also evident among African American respondents, but the gap is not as pervasive 
as with the seniors and those with less income or education. The top two reasons for not having a 
computer at home are cost and lack of interest. 

Id. at 87. 

44 Wendell E. Pritchett, The "Pz~blic Menace" ofBlight: Urban Renewal and the Private Uses of Eminent Domain, 
21 Yale L. & Pol'y Rev. 1, 6 (2003). 
45 Indeed, even assuming one has access to the Internet, the court assumed an amazing amount of sophistication 
regarding accessing information there. For instance, a resident of Seattle faces potential condemnation from (at 
least) the United States Government (the Army Corps of Engineers, the Bonneville Power Administration), 
Washington State, King County, Sound Transit, the City of Seattle, Seattle City Light (for electric service), Puget 
Sound Energy, Inc. (for gas service), and, until recently, the Seattle Monorail. Half the senior citizens in the City do 
not have access to any of these entities' websites. The other half are expected to figure out within which 
jurisdictions they live, monitor the websites for those jurisdictions, and find the information concerning 
condemnation on the websites - a level of sophistication beyond the ken of even the most devoted government 
website enthusiast. 
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C. Washington Law Permits the Government to Declare a "Public Use" 

In Hogue, an otherwise good decision, the Washington Supreme Court first held that 
legislative declarations of public use are entitled to "great weight" by the court. This is in direct 
contrast to the explicit command of the Washington Constitution: "the question of whether the 
contemplated use be really public shall be a judicial question, and determined as such, without 
regard to any legislative assertion that the use is public." The words of the Washington 
Constitution are plain and unambiguous - "without regard to any legislative assertion" does not, 
and cannot, mean "legislative assertions are entitled to great weight." But the court nevertheless 
thinks it does. 

Unfortunately, this latitude has been abused because the government is confident that the 
courts will grant declarations of public use, no matter how spurious, "great weight." For 
instance, RCW 8.08.020 provides, with emphasis added, that "[a]ny condemnation, appropriation 
or disposition [by a countyl shall be deemed and held to be for a county purpose and public use 
... when it is directly or indirectly, approximately or remotely for the neneral benefit or welfare 
of the county or of the inhabitants thereof." Basically any condemnation undertaken by a county 
is therefore a public use and this formless declaration is entitled to "great weight" by the courts. 

Even if the State Supreme Court gives it permission to do so, the Legislature should 
decline the invitation to ignore the Washington Constitution. Title 8 of the Revised Code of 
Washington would need to be reviewed to expressly declare that legislative declarations of 
public use by the state or any local government are not to be considered or given any weight by 
the courts. 

IV. Eminent Domain Reform is Overwhelmingly Supported by Voters 

In the November 2006 election, voters across the country overwhelmingly approved 
ballot measures restricting governments from taking private property and giving it to private 
entities. Voters in South Carolina, Florida, Georgia, Michigan, New Hampshire, and North 
Dakota all approved constitutional amendments restricting eminent domain. Louisiana's voters 
approved a similar measure in September's primary. r;7~evada's voters preliminarily approved a 
constitutional amendment sharply restricting eminent domain as well, which will reappear on the 
2008 ballot for final approval. Oregon passed a citizen's initiative that provides stronger 
statutory protections to property owners. Arizona's voters overwhelmingly passed an initiative 
that significantly restricts the definitions of"public use" and "blight" despite the fact that the 
initiative also contained a controversial "regulatory takings" provision similar to Washington's 
failed Initiative 933. 

All of these measures passed by wide margins, with "yes" votes ranging from 55% in 
Louisiana to around 85% in South Carolina, Georgia, and New Hampshire. These provisions 
passed in "red" states, like Georgia and South Carolina, and "blue" states like Oregon and New 
Hampshire. While the country was otherwise often bitterly split on candidates and issues, this 
was one issue upon which voters overwhelmingly agreed. Where the public could vote on pure 
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eminen~ domain reform, they marched to the polls and demanded that the government protect 
their homes and businesses from abuse.46 

Washington was not immune from this Kelo wave. While voters across the state were 

rejecting Initiative 933 (which again, dealt not with eminent domain, but rather with regulatory 
takings), Pierce County voters overwhelmingly approved amending Pierce County's charter to 
forbid the county government ~-om condemning property for economic development. Pierce 
County's amendment also reined in the judiciary's deference to the County's "necessity" 
determination. Despite opposition fi-om the Pierce County Executive, the amendment passed 
70% to 30%.47 

The people of this country have made their views known. Pierce County's experience 
shows that voters in this state are also greatly concerned that their property remains safe from 
eminent domain abuse. This is an issue that cuts across the political spectrum, uniting 
Democrats and Republicans, urban and rural, conservatives and liberals. 

V. Conclusion 

Constitutional rights are only as strong as the courts that protect them. Our State 
Supreme Court is not protecting the homes and small businesses of Washington residents from 
government abuse. Without action, Washingtonians face a growing threat of eminent domain 
abuse. While much of the debate regarding eminent domain concerns abstract concepts of 
private property and public use, we should recall that eminent domain abuse does not harm 
property; it harms people. 

Washington has the opportunity to join the dozens of other states working to protect the 
rights of its citizens by truly reforming eminent domain laws. It has a chance to reinvigorate the 
protections that have shielded Washington citizens from these abuses since the state's founding 
in 1889. It has a chance to ensure that the people of this state do not suffer the same fate as those 
across the country who have been subject to eminent domain abuse. 

In the past, Washington has led the country in protecting the rights of its citizens. It is 
now lagging behind. It is time once more for Washington to reclaim its heritage as part of the 
vanguard of reform. 

46 All election results are available at the Castle Coalition website, www.castlecoalition . or~;/legislation/ballot- 
measures/index.html. Voters in California and Idaho rejected efforts to ban eminent domain abuse that were 
wedded to restrictions on "regulatory" takings. 
47 www.co.l)ierce.wa.us/I)c/abtus/ouror~L/aud/elections/misc/currentresults.htm. 
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~I~SHINGTON LAW REVIEW 
47, Number 4, August 1972 

IWi 

~RTTCLES 
~ GENERAL THEORY OF 
~MINENT DOMAIN 

~ii;illiam B. Stoebuck" 
:a· ·· 

:1~'Whkre to begin3 That is the question whenever one traces the 
~gin and development of any particular set of ideas. There is, of 
:~-durse, some famous, if very light, judicial precedent that one should, 

· I ~Begin at the beginning, and go on till you cone to the end: then 
stop."' "The beginning," alas, is a point unattainable by those of us 
who are neither speculative philosophers nor ihspired prophets. Ndr, 
perhaps, do ancient beginnings matter much in our present inquiry, 
ebcept as a matter of curiosity. 

Some claim the first recorded exercise of eminent domain power 
was ging Ahab's seizure of Naboth's vineyard.2 The internal facts, 
however, indicate the king had no such legal'power, for he had to 
have Naboth stoned to death before he could make the vineyard his. 
In any event, there is no evidence that this Biblical incident Icontrib- 
uted in the slightest to the American law of eminent domain, not even 
in Massachusetts Bay Colony in its most God fearing days. 

One is curious, next, about Roman expropriation practice. We know 
about as much of this as we do of Naboth's vineyard. The principle 
of expropriation was never formulated by legislator or jurist. It is not 
even cl~ar Rome exercised a power of compulsory taking, though some 
scattered bits of evidence suggest she did. The straight roads and aque- 

* ` Professor of Law, University of Washington. B.A., 195 1, Wichita State University; 
14.A., 1923, Indiana University; J.D., 1959, University ofWashington. 

I. The King of Hearts to the White Rabbit during the trial.of the Knave of Hearts 
for stealing the queen's tarts. L. CARROLL, ALICEIS ADVENTURES IN WONDERLAND, Ch. 
12(1901). 

2. '1 P. NrcHoLs, E~MINENT DOMAM 44 (rev. 3d ed. 1964); 1 Kings 2·1.. 
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I' ducts suggest this, and there was on occasion appropriation of mate- 

·'ii:~· rials for aqueduct repair upon compensation.3 Whether compensation 
was a regular practice is.unknown. The one thing that is clear enough 

i: about Roman expropriation law is that its mysteries cannot have had 
discernible effect on our own practice. 

Expropriation and compensation were both practiced in England 
during the entire American colonial period. However, as far as is 
known, no Englishman or American prior to the Revolution worked 
out a systematic speculative theory of eminent domain. John Locke 
gave a philosophical disquisition upon one aspect of the subjectP 
which was somewhat embellished by Blackstone." The English to this 

: day have not raised the subject of eminent domain to the imperative 
i -: level at which it now exists in America. They do not even use the 

phrase "eminent domain," but instead, "compuIsory acquisition," 
"compulsory powers," or "expropriation." Compensation may be said 
to be a constitutional principle, to the extent such can exist without a 
constitution. Modern English treatises on expropriation scarcely go 

rl back of the Lands Clauses Act of 1845, which was the first perma- 
nent, general statute on the subject.K Before that, the power to take 
and the duty to pay compensation'were spelled out in each act that :i 
directed the particular project for which the taking would occur. The 

i; Lands Clauses Act has been largely replaced through the years by 
other actr of more or less general applicability.7 In England the whole 
subject of what we call eminent domain is still a highly practical af- 

.. II"I1I~.- fair, attended by fiw of the abstractions with which we surround it. i~ii:·r;s:::::1 We have come to regard eminent domain as a branch of consti~ 
tional law. The fifth amendment to the United States Constitution and 

31: i 
eminent domain clauses. The now classic language of the fifth amend- 

,r· the constitution of every state except North Carolina contain so-called 

:: 
3. Jones, Exproprialion in Romnn Law, 45 L.Q. REV. 512(1929). 
4. J. LocKe. Essau CONCERNING CIYIL GOVERNMEN~. 378-80 (P. Laslett ed. 1960). 

·I . ·.-·-·-~1 5. 1 BLACKSTONE, COMMENTARIES *139. 
6. SCP C. CRIPPS. COMPULSORY ACQUISITION OF LAND 9-27 (Ilth ed. 1962); T 

INCiR~M. C:OMI'ENSATION TO LAND AND HOUSE OWNERS 1-3 (1864); D. LAWRENCE 
C.OMPULSORY PURCH~SE AND CDMI'ENSATION 75-84 [4th ed. 1967); W. LeAcH, DISTUR· 

911_1. Il*ii II. C~IYI~- PYYIIS 1.121rd il.l.lrml-BIYIIYDln COMPUL.SORY PURCHASE hND COMI'ENSA~.ION 1-5 (5th ed. 1962). None of these treatise: 
attempts to build up a history or general theory of taking or compensation, quite it 
contrast to many American works. The English authors treat the subject in an intensel] 
practical way; they are concerned mostly with procedures. 
7. The be~ir concise discusai~n is in D; LnwRa~cE. s~,p,~, note 6, at 75-112. 
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vas on occasion appropriation of mate- ment reads: "nor shall private property be taken for public use 
n compensation.3 Whether compensation without just compensation." Twenty-six state constitutions allow 
nown. The one thing that is clear enough compensation for property "damaged" as well as that "taken."s The 
law is that its mysteries cannot have had "damaging" language has the effect of more or less facilitating com- 
practice. pensation for certain non-trespassory takings,'though every act for 
nsation were both practiced in England which compensation has been allowed as a damaging has, in some ju- 
colonial period. However, as far as is risdictions, also been compensated as a taking. 

.merican prior to the Revolution worked Because eminent domain has become a constitutional subject, it 
theory of eminent domain. John Locke may not be generally realized that its principles also exist in judge- 
;ition upon one aspect of the subject,4 made law. The early constitutional eminent domain clauses them- 
ished by Blackstone.5 The English to this selves were made pursuant to an existing ethos shared by judges along 
ect of eminent domain to the imperative with constitution makers. In other words, the principles we have 
in America. They do not even use the come to think of as constitutional existed ·and exist also independently 
but instead, "compulsory acquisition," of written constitutions. There are some examples of this. Gardner v. 

;propriation." Compensation may be said Trustees of VilEage of Newburgh,g probably the leading early deci- 
,le, to the extent such can exist without a sion, written by Chancellor Kent, required compensation on natural 
.h treatises on expropriation scarcely go principles at a time when there was no eminent domain clause in the 
Act of 1845, which was the first perma- New York constitution. Indeed, many American decisions, mostly up 
subject." Before that, the power to take to about the Civil War era, explained eminent domain principles in 
~sation were spelled out in each act that natural law terms.'0 Even today the state of North Carolina has no 
st for which the taking would occur. The eminent domain clause, but the state's supreme court has enunciated 
n largely replaced through the years by the principles and has been most liberal in applying them." The 
neral applicability.7 In England the whole United States Supreme Court has made compensation a requirement 
nent domain is still a highly practical af- 
btractions with which we surround it. 

~inent domain as a branch of constitu_ 8. "Damaged" or an equivalent word appears in the following state constitutions: 
ALA. CONST. art. XII, i 235 (applies only to damagings by municipal and private 

lent to the United States Constitution and corporations and individuals); ALASKA CONST. art. I, B 18; ARIZ. CONST. art. I1, 817; 
e except North Carolina contain so-called ARK. CONST. art. 2, O 22; CALtF. CONST. art. I, g 14; COLO. CONST. art. II, ~ 15; GA. CoNs~r. art. I, I III, para. I; ILL. CONST. art. I, e 15; Ky~ CONST. O 242 (applies only 
= now classic language of the fifth amend- to damagings by municipal and private corporations and individuals); LA. ~ONST. art. 

I,12; MINN. CONST. art. I, g 13; MIss. CONST. art. I, O 17; MO. CO~SI~. art. I, 8 26; 
MONT.CONST. art.III, 8 14;NEB.CONST. art.3,~ Z1;N.M.CoNsT.art.XI, B 20; 
N.D. CONST. art. I, ~14; OKLA. CONST: art. II, ~24; PA. CONST. art. XVI, 98 (applies 
only to damagings by municipal and private corporations and individuals)i S.D. CONS7: 

:an Law, 45 L.Q. REV. 512(1929). art. VI, 8 13; TEXAS CONST, art. I, B 17; UTAH CONST. art. I, 8 22; VA. CONST. i 58 ~ CIVIL GOVERNMENT 378-80 (P. Laslett ed. 1960). (applies only to dam8gings by municipal and private corporations and individuals); ES *139. WISH. CONST. art. I, 8 16; W. VA. CONST. art. III, g 9; and WYO. CONST. art. I, 8 33. u AcQvlslTroru of LAND 9-27 (Ilth ed. 1962); T. The model for these provisions is the amendment to the Illinois constitution, adopted AND HOUSE OWNERS 1-3 (1864); D. LAWRENCE, in 1870, intended to liberalize the allowance of compensation for loss of certain kinds ENSATION 75-84 (4th ed. 1967); W. LEACH, DISTUR- bf property rights, particularly street access. See Chicago v. Taylor, 125 U.S. 161 1-9 (2d ed.;1965); R. STEWAR~-BROWN, GUIDE TO (1888), which reviews the history and purpose of the Illinois amendment. INSATION 1-5 (5th ed. 1962). None of these treatises 9. 2Johns. Ch. 162(N.Y. 1816). 
general theory of taking or compensation, quite in 10. Grant, The "Higher Law" Background of Ihe Law of Eminenr Domain, 6· The English authors treat the subject in an intensely Wls. L. REV. 67(1931). 
lostly with procedures. II. Sec especially Gray v. City of High Point, 203 N.C. 756, 166 S.E. 911 (1932); jin D. LAWRENCE,- Sl(pT(1 note 6, at 75-112. Hines v.City of Rocky Mount, 162 N.C. 409, 78 S.E. 510(1913). 
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ment."2 it from other for: 
of due process, binding upon the states through the fourteenth amend- involved in emit. 

Ri- In perspective, then, the constitutional eminent domain clauses a,, and the state, or 
: not ends in themselves, nor are they beginnings. They are formal, \vith the state o 

concise statements of principles recognized and enshrined, but not consequence, it i 
invented, by the constitution maker. The real significance and e"ough of the n 

right the transfe meaning of these principles, therefore, depends on the discovery of 
state is viewed r iiii~ii~i: their historical and theoretical development, rather than solely on the 

interpretations of the constitutions. The purpose of this article is to an exchange.'3 

develop a framnuor~, basedon that discovery, lor analy~ng theprin. A Second, an~ 
kl: ciples of eminent domain. It will impose order upon our inquiry if we domain transfer 

organize it under the following heads: the act of taking, the compensa- ·I mediate, person IEili 
j.i~82i~lta tion requirement, the public-purpose limitation, and the concept of opersonal" are 1 

property. but have been a 
ensuing explora 

I. THE ACT OF TAKING involved, and it 

ii.lat, state in its cap 

In its first aspect, what we call eminent domain involves the trans- domain exists o 
fer, in a prescribed mode, of property interests from one to another instance, in the 

I; Implicit in this is the notion of private property, which is necessary to more practical 
make any transfer possible. may occur only 

It is difficult to conceive of any society, even one composed o~ only cise its power. For a more ( 

Fii!:!·R~Zi has any claim to the clothes on his back that B does not, then A has domain, it will 
i~i~ir two interacting persons, that does not recognize private property. IBA 

private property. This and many similar rights must exist even in heads. r~he fir- 
so-called communistic societies, such as the Shakers or the Utopians. take, and tht~ 

a 

Private property in land exists today in abundance in Russia. Eve~y- ment. 
one there has a special claim to his house or apartment, which, while 

i it may not correspond to our concept of fee ownership, is quite close A. Origin am 

2: 'Ii 
to the property interest we call leasehold; Private property exists in One thin lir: 
any society we can imagine, the only differences being in its nature land is impliec 
and extent from one society to another. So, transfers are everywhere 'LneCeSSaTY exe 

iii 

possible. formulation.'4 
There are, of course, various.modes for transferring property rights, eminent doma 

differing somewhat from one legal system to another. The transfer 

I ·";; " '"'"" Mahon, 260 U.S. 393 (1922). The holdings in these cases were foreshadowed by a- Smith, 34 Me. 21 
12. Griggs v. Allegheny County, 369 U.S. 84 (1962); Pennsylvania Coal Co. v. 14. Donnahel 

-LI .I~~ii deliberate, though unnecessary, statement to the same effect in Chicago B. & O.R.R. in speaking of "ti· 
~ v. Chicago. 156 U.S. 226, 233 (1897), and by weaker dictum in'Holden v. tiardy, 15. NewYor 169 U.S. 366, 389(1898). (1935). 

iit .Ij I ;$!ii 
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istates through the fourteenth amend. I ~j~olved in eminent domain has certain characteristics that distinguish 
'j~om other forms of transfer, First, it occurs between an individual 

Istitutional eminent domain clauses are the state, or some alter ego of the state such as a public utility, 

ire they beginnings. They are formal, ~th the state or the alter ego always being the transferee. As a 
es recognized and enshrined, but not ~I~sequence, it is accurate to think of the transferee-state as having 
1 maker. The real significance and j~dough of the nature of an individual to receive the same property 
herefore, depends on the discovery of ~ight the transferor had. This is the basis for the statement that the 
development, rather than solely on the I ~state is viewed as an individual treating with another individual for 
:ions. The; purpose of this article is to I :~" exchange.l3 
1 that disCovery, for analyzing the prin- I I"·; A second, and the most distinguishing, characteristic of the eminent 
ill impose order upon our inquiry if we omain transfer is that it may be compelled over the transferor's im- 
heads: the act of taking, the compensa- mediate, personal protest. The qualifying words "imrinediate" and 
,urpose limitation, and the concept of I ;'!personal" are not usually found in discussions of eminent· domain, 

·but have~been added here for a reason that will be spelled out in the 
;ensuing exploration of the power to take. In some sense a power is 
~voived, and it is a power belonging to the state. It is an act of the 
state in its capacity as sovereign. This implies, first, that eminent 

:all eminent domain involves the trans- ·domain exists only in societies having sovereign governments, not, for 
!roperty interests from one to another, instance, in the hypothetical microscosmic society of A and B. Of 
private property, which is necessary to more practical importance, it implies that eminent domain transfers 

may occur only when the body politic is involved and chooses to exer- 
~ny society, even one composed of only cise its power. 
~es not recognize private property. If A I - For a more detailed examination of the power involved in eminent 
n his back that B does hot, then A has domain, it will be convenient to consider the subject under two sub- 
~-~S~ similar rights must exist even in heads. The first will deal with the origin and nature of the power to 

~uch as the Shakers or the Utopians. take, and the second will distinguish this from other powers of govern- 
today in abundance in Russia. Every- menti 

o his house or apartment, which, while 
:oncept of fee ownership, is quite close i A· Origin and Nature of The Power to Take 
.11 leasehold. Private property exists in One thin line of authority would have it that the power to retake 
.he only differences being in its nature land is impliedly reserved when land is patented out by the state. A 

another. So, transfers are everywhere "nece~sary exception in the title to ah property," would be a· typical 
formulation.l4 A more extreme statement would be that "the right of 

; modes for transferring property rights, eminent domain is a remnant of the ancient law of'feudal tenure."l5 
legal system to another. The transfer 

13. 1 BLAcK9-roNE, COMMENTARIES *139. 

369 U.S. 84 (1962); Pennsylvania Coal Co. v. I · 14. Donnaher v. state, 9 Miss. 242 (8 S. & M.) (1847). Sea also Cushman v. 
oldings in these cases were foreshadowed by a Smith, 34 Me. i47, 259-60 (1852), in which the court seems to mean the same thing 
nent to the same efiect in Ohicago B. & O.R.R. in speaking of "title superior. 
'), and by weaker dictum in Holden v. Hardy. 15. New York City Housing Auth. v. Muller, 155 Misc. 681, 279 N.Y.S. 299, 300 

(1935). 
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:· cation was kno 
I:: The consequences of any such reserved-power theory would be 

most unsettling, even to courts that have referred to it. Presumably, no quently lose ma 
compensation would be required, nor would it be necessary to go agri~ed to as an. 
through the elaborate judicial condemnation procedure. And govern- tire colonial peri 

ment's power, being reserved in the original grant, seemingly would be sylvania took la: 
i; prior to all encumbrances, such as easements or liens, the holders of under a colonia 

I'jl which would not be entitled to compensation. None of these conse- p'ovements on 1 
i' quences occur in the decisions that dabble--for this is all they are know" legitimat 

doing--with the reserved-power theory. Our received 

A most obvious rebuttal to this theory is that it simply is not in ac- an inherent and 
cord with actual practice. With one exception, to be recorded below, tion is by the S~ 

federal governn there is no indication that any English or American government has in 
i' fact reserved any such power. For a court to create a fictional power "such an author 
I would be to announce a rule of law, but that rule does not exist be- tuitY" This ratl 
E: ances.'g It is th cause it would produce consequences that, as just mentioned, do not 
i;i occur. Moreover, it would not be possible for one government, such 'ican commenta· 

:~B:a;· as an American state, to take land that had originally been granted by This inheren writers on emil 
i S another government, such as the United States government or the 

Bynkershoek,22 British government. Nor would it be possible to condemn personalty, the ownership of which does not trace back to a governmental grant. father of mode 
The reserved-power theory, while it might be the basis for some imag- "eminent dom; 
ined system of expropriation, does not explain our system. 

There is one historical exception, in which a kind of reserved power 

did ui~l U~.o W~L~nm PI~· ru~~ h(i rqa~ .1*,I II Psnn~~ Ivml.·d'.~ 17. These mat 

vania, he sold land subscriptions to "adventurers and purchasers" in i. laoz.compP 
England. His agreement with them was that, for lands they purchased re~S~, gst~v~~me 

ii.i:i in the countryside, they were to receive proportional lands in "the" they used the fede 
i::: city. In order that they could travel from country to city, Penn agreed ~~a's s~P e~p: 

I~ to lay out roads from other towns to the city and from town to town.Is & A. R.R., 3 Fec 
Ark.494(1876):' 

But when the settlers reached Pennsylvania,''the" city, Philadelphia, 20. 2J.KEN. 
(i: was the only established town, so that the location of roads could not DOMIIIPI 18-23 (r( Concept, 42 CALI 

then be determined. So, in the original grants Penn granted six per 21. S.PUFEN 
$'i cent additional land as his contribution fdr roads. The understanding f'"2~. 1~4:~3~hB 

was that the colonial government could thereafter take back without This work was or 
compensation such land as proved necessary for roads when their lo- wa~brig~n~)liyVp4 

presumed that v 
;j i property rights c 

might seem to t 
j. it is the origin; h 

.If 16. The agreement between Penn and the subscribers is contained in ACTS or 
ASSEMBLY OF-THE PROVINCE OF PENNSYLVANIA Viii (Hall & Sellers printers 1775) not a proprietar! 
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reserved-power theory would b, i ~tion was known. It was anticipated that some owners might subse- 
It have referred to it. Presumably,,, ~ ~i~uently lose more or less than six percent for roads, but this was 
I, nor would it be necessary to go to as an inevitable consequence of the scheme. During the en- 
Idemnation procedure. And govern- gre colonial period, therefore, and even into the federal period, Penn- 
.e original grant, seemingly would be ~ylvania took land forroads without paying compensation. However, 
ts easements or liens, the holders of I ~S~Culder a colonial act of 1700, compensation was given for the im- 
:ompensation. None of these conse. I ~ovements on land.l7 Colonial Pennsylvania, then, provides the only 
hat dabbl~r this is all they are legitimate example of the reserved-power theory. 
heory.I -Our received wisdom on the subject of eminent domain-is that it is 
I theory is that it simply is not in ac- ~1:59n inherent and necessary power of all governments. A classic exposi- 

~::: 

ne exception, to be recorded below, ~tion is by the Supreme Court in Kohl v. United States,'8 in which the 
~ish or American government has in j~federal government was held to have eminent domain power because 
·r a court to create a fictional power ~r~'such an authority is essential to its independent existence and perpe-· 
Law, but that rule does not exist be- I ~uity." This rationale certainly has the sanction of many judicial utter- 
nces that, as just mentioned, do not :·':l'ances.lg It is the'standard ejrplanation adopted by the leading Amer- 
~. possible for one government, such :~.'~:'~~a;l commentators on eminent domain.20 
i that had originally been granted by I :::'i This inherent-power concept traces back to the early speculative 
e United States government or the I - writers on eminent domain, the civil law jurisprudents Pufendorf,21 
: be possible to condemn personalty, 1 ·· Bynkershoek,22 and Vatte1.23 Grotius, who is generally considered the 
trace back to a governmental grant. I ;.father of modern eminent domain law and the originator of the term 
it might be the basis for some imag- I "eminent domain," speaks of the principle that "public advantage" 
; not explain our system. 
n, in which a kind of reserved power 
eceived his royal grant to P6nnsyl- 17.. These matters are all reviewed in M'Clenachan v. Curwin, 3 Yeates (Pa.) 362 

(1802), and Feree v. Meily, 3 Yeates (Pa.) 153 (1801). M'Clenochan held that, even 
"adventurers and purchasers" in in 1802, compensation was not required for unimproved land. 

~as that, for lands they purchased 18. 91 U.S. 367, 371-72 (1875). Strangely, it was not until this decision that the 
federal gov~mment was clearly determined to have eminent domain power. Until 

receive proportional lands in "the" they used the·federal power to obtain land for the post office involved in Kohl, federal 
el from country to city, Penn agreed .officials had apparently had state governments condemn land for federal purposes. 

19. See, c.g., United States v. Jones, 109 U.S. 513 (1883); Bonaparte v. Cari~den 
to the city and from town to town.l6 gL A. R.R., 3 Fed. Gas. 821 (No.,1617) (D.N.J. 1830), Cairo & F.R.R. v. Turner, 31 
nnsylvania, ''the" city, Philadelphia, Ark. 494(1876); Sinnickson v. Johnson, 17 N.J.L.R. 129(1839). 

20. 2 J. KENT, COMMENTARIES ON AhlERICAN LAW *339; 1 P. NlcHors, EMINENT. 
that the location of roads could not DOMAIN 18-23 (rev. 3d ed. 1962); Kratovil & Harrison, Eminent Domain-Policy and 

riginal. grants Penn granted six per Concept, 42 CALIF. L. REV. 596(1954). 
21. S. PUFENDORF, DE JURE NATURAE ET GENnuM 1285 (C. and W. Oldfather 

,ution for roads. The understanding transl. 1934). This work was originally publisheb in 1672. 
could thereafter take back without 22. C. VAN BYNKERSHOEK, QUAESnONUM JURIS PUBLICI 218 (T. Frank transl. 1930). 

This work was originally published in 1737. 
~ necessary for roads when their lo- 23. E. DE VATTEL, THE LAW OF NATIONS 96 (C. Fenwick transl. 1916). This work 

was originally published in 1758. On the cited page Vattel also says: "It is even to be 
presumed that when a Nation takes possession of a country it only allows pri~iate 
property rights over certain things subject to this reserve." Taken alone, this language 
might seem to be the origin of the reserved-power theory discussed earlier. Perhaps 

Id the subscribers is contained in ACTS OF it is the origin; however, Vattel's main thrust is that eminent domain is a governmental, 
.LVANIA Viji (Hall & Sellers printers 1775). not a proprietary, power. 
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B1 ::i should prevail over "private advantage."24 Bynkershoek, the most in- sible governmental entert~ .i 
:j cisive and complete of these early writers, stated their concept thus:zs decisions declaring them 1 

true that English, as wel 
Now this eminent authority extends to the person and the goods of the 
subjects, and all would readily acknowledge that if it were destroyed, governments have followe 

no state could Survive ....That the sovereign has this authority no tain purposes for several ( 

man of sense questions.... of the sixteenth century, 
authorized condemnation 

In one sense, it might be said that a particular government has such I specific projects or gener; 
authority if an agency with power to make a binding rule on the sub- 
ject has so determinkd. The United States Government has the au- 27. Sm Berman v. Parker. 3 ii~j~ thority in that sense because the Supreme Court thus held in Kohl v. 28. Connecticut general hi 
United States. The American states have the authority for the same rained in ACTS AND LAWS OF 

'ig reason. Neither the United States Constitution nor, as far as is known, 
ACTS AND LAWS OF HIS MAJEI 

printer 1750); Delaware gener 

any state constitution contains an express grant of this authority. That GOVERNMENT OF NEW-CASTLE, 
i. i . 81 D. Hall printers 1752)i ~eo 

EI explains why the courts have spoken of an "inherent power." How- in GEORGIA COLONIAL LAWS, I: 
ever, this language must be understood to have force no further than 1932); Massachusetts general ~ LAWS OF HIS MAJESTYIS PRC 
the necessity of the case requires, that is to say, only to the particular printer 1726); Massachusetts g~ 

chusetts act regulating building 
·icii government of the court and not to governments in general. Hampshire general highway aa 

As to governments in general, it is apparent that the inherent-power GENERAL COURT OR ASSEMBLY 
concept rests on the assumed assertion that they absolutely must have (B. Green printer 1726); Nortl rained in ACTS OF ASSEMBLY 

the power to appropriate. It is far from certain that eminent domain printer 1773); Virginia general 
VIRFINIA STATUTES AT LARGE 

power is "inherent" in the sense governments would perish if they did statute for enlarging and rep: 
not have it. Natural persons and corporate bodies conduct all sorts of (general statute for widening hi 

larging and repairing highway! 
activities with great success without any such power. Take even so 5, 6(171 1) tact for enlarging ; 
imperative a government activity as waging war. Suppose land could not an exhaustive list of Es-'' 

statutes available to the writ: 

I~ not be condemned for fortifications. This would make the conduct of It is virtually certain that 
war more difficult than it now is, but the nation would not be defense- not mentioned above and that 

A 1639 Massachusetts Bay act 
less. Land for fortifications could usually be acquired, though perhaps authorized the taking of land f 
not always exactly where desired and, no doubt, at a higher average of later Massachusetts statutes 

LOuo. EARLY COURTS OF PENI 

cost than if it could be expropriated. Perhaps we could even agree interesting records of early cor 
i!": PROVINCE AND COURT RECORDS 1 I%i!~B with Pufendorf that eminent domain is "one of the lesser functions of 

such a case between Godfry ~ 
:Zr. supreme sovereignty."26 Court at York on 6 July 16t 

It is probably true now that American governments have the power committee to lay out a road, compensation. 2 id. at 177, 220 
i !1: to condemn any property rights to aid in accomplishing any permis- In Maryland 1704 and 172 

and repairing bridges. COMPL 
(W. Parks printer 1727). The 
timbers, but it seems likely r; 
skimpy road statutes that sim 

24. H. GRcrrlUS, DE JURE BELLI AC PACIS 807 (F. Kelsey transl. 1925). This work to lay out highways. Ch. 20, 
I ;:I was originally published in 1625. GRANTS, CONCESSIO~S AND ORI 

25. C. VAN BYNKERSHOEK, SUpT(I note 22, at 218. [AND] THE ACTS PASSED DUR 
26. S. PUFeNM)RF, sup" note 21, at 1285. Learning and 3. Spicer eds.) (0 
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ilntage."24 Bynkershoek, the most in-· sible governmental ~enterprise.27 This, of course, is by force of judicial 
ly writers, stated their concept thus:as decisions declaring them to have the power to that extent. It is further 
:nds to the person and the goods of the true that English, as well as American colonial, state, and federal, 
acknowledge that if it were destroyed, governments have followed the practice of expropriating land for cer; 
rat the sovereign has this authority no tain purposes for several centuries. Going back to about the beginning 

of thesixteenth century, many, many English and colonial statutes 
authorized condemnation of land and building materials, either for 

that a particular government has such specific projects or generally, for: roads,28 bridges,"" fortifications,30 
~er to make a binding rule on the sub- 
nited States Government has the au- 

27. SPeBermanv.Parker,348 U.S.26(1954). 
e Supreme Court thus held in Kohl v. 28. Connecticut general highway act, undated, bi~t enacted before 1715, ~on- 
:tates have the authority for the same tained in Ac-rs~~No LAWS OF CONNECTICUT 50-51. (T. Green printer 1715), and in 
~s i~onstituti031 nor, as far as is known, ACTS AND LAWS OF HIS MAJESTY1S ENGLISH CDLONY OF CONRECTICUT 85 (T. Green printer 1750); Delaware general highway act of 1752, contained in LAWS OF THE 
m express grant of this authority. That GOVERNMENT OF NEW-CAsrlE, KENT AND SUSSEX.UPON DELAWARE 334 (B. Franklin 

& D. Hall printers 1752); Georgia general highway act of 6 March 1766, contained 
;poken of an "inherent power." How- in GEORGIA COLONIAL LAWS, 17th FEBRUARY 1755-10th MAY 1770 (I. McCloud ed. 
ierstood to have force no further than 1932); 'Massachusetts general highway act, Ch. in, L. 1693, contained in AclS AND 

LAWS OF HIS MAJESTY'S PROVINCE OF ME MASSACHUSETT~--BAY 47 (B. Green 
:s, that is to say, only to the particular printer 1726); Massachusetts general highway act, Ch. 7, L. 1712, id. at 227; Massa- 
t to governments in general. chusetts act regulating buildings and roads in Boston, Ch. i, L. 1692, id. at I; New 

Hampshire general highway act of 1719, contained in Ac13 AND LAWS PASSED BY THE 
I, it is apparent that the inherent-power GENERAL COURT OR ASSEMBLY OF HIS MAJESTIES PROVINCE OF NEW-HAMPSHIRE 149 
rsertion that they absolutely must have (B. Green printer 1726); North Carolina general highway act, Ch. 3, L. li64,'con- 

lained in ACTS OF ASSEMBLY OF THE PROVINCE OF NORTH-CAROLINA 310 (J. DaYiS 
far from certain that eminent domain printer 1773); Virginia general highway act, Act 54 of 1732, contained in 1 HENING, 
:governments would perish if they did VIRGINIA STATUTES AT LARGE 199 (1823); Stat. 13 & 14 Car. 2, C. 6 (1662) (general 

statute for enlarging and repairing highways); Stat. 8 & 9 Wm. 3, c. 16 (1697) 
d corporate bodies conduct all sorts of (general statute for widening highways); Stat. 6 Ann., c. 42, 05 6, 7 (1707) tact for enl 
ithout any such power. Take even so larging and repairing highways around the city of Bath); Stat. 10 Ann., c. 16, Is 4, 

5, 6 (1711) tact for enlarging and repairing a road in county of Kent). The above is 
'v as waging war. Suppose land could not an exhaustive list of English statutes, but it is a complete listing of all colonial 

:Is. This would make the conduct of statutes available to the writer in which expropriation was clearly authorized. 
It is virtually certain that land was condemned for roads in the American colonies 

s, but the nation would not be defense- not mentioned above and that it was condemned before the datesof the statutes cited. 

Id usually be acquired, though perhaps A 1639 Massachusetts Bay act, the original of which is not available to the writer, 
authorized the taking of land for highways, apparently by a procedure similar to that 

ed and, no doubt, at a higher average of'later Massachusetts statutes. Sec Backus v. Lebandn, Il N.H. 19 (18;10), and W. 
Louo, EARLY COURTS OF PENNSYLVANIA 246-47 11910). In Maine. there are'several priated. Perhaps we could even agree interesting records of early condemnation procedures in local trial courts, reported in 

,main is "one of the lesser functions of PROVINCE AND COURT RECORDS OF MAINE (C. Libby ed. 1931). The record is given of 
such a case between Godfry Shelden and the Towne of Scarborough in the County 
Court at York on 6 July 1669, and of an order by the same court, appointing a 

4merican governments have the power committee to lay out a road, in which it appears land could be condemned upon 
compensation. 2 id. at 177, 220. See ~lso 4 id. at 95, 318 & 376-77. 

s to aid in accomplishing any permis- In Maryland 1704 and 1724 statutes estabiished procedures for laying out roads 
and repairing bridges. COMPLEAT COLLECTION OF THE LAWS OF MARYLAND 26, 264 
(W. Parks printer 1727). The only specific mention of condemnation was for bridge 
timbers, but it seems likely that land must have been taken also. New Jersey had 
ikimpy road statutes that simply required towns and counties to appoint surveyors 

:P~cls 807 (F. Kelsey transl. 1925). This work .lo lay out highways. Ch. 20, Acts of 1675, and ch. I. Acts of 1682, contained in 
GRANTS, CONCESSIONS AND ORIGINAL CONSTITUTIONS OF THE PROYINCE OF NEW-JERSEY 

te 22, at 218. ~AND] THE ACTS PASSED DURING THE PROPRIETARY GO~V~RNMENTS 102, 257-58 (A. 
.1285. Leaming and J. Spicer eds.) (pub. shortly after 1750). This volume covers New Jersey 
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j_ river improvements, 31 and for the great fen drainage projects that they seem harai i 
were carried out in seventeenth and eighteenth century England.32 teenth century,z 

: When we say, as we just have, that English and American "govern- powers "necessE 
::i ments" have expropriated land for this purpose and that, we have not would say) to a 
i been precise enough. We must make a distinction between the legisla- further powers, 

tive and executive branches-between king and Parliament. This land and to son 
leads first to an examination of that English historical institution, the compensation. I 

·.j :~::' king's prerogatives, which were powers the crown exercised in its own 1606, dig in pri· 
right, without the need of parliamentary authority, of the realm.35 

Among the King's prerogative powers were dominion of the sea, rebuild and rep 
control o\ier navigation, foreign affairs, def~nse of the realm, en- the land to the 
forcing acts of Parliament, dispensing justice, coining money, provid- I sea and to regul 

ri ing for his own household, granting offices and titles of nobility, and and repair ligh~ 
Fonectinp taxsPa These ~ncient powers appe~ to have mme down carrg out his p 
from a time before parliamentary supremacy was established; indeed, gold and silver : ':i 

i?%j~jlj sation on private 
Also without c 

1702-1776, are in buildings to pre aCts during the proprietary period. Later statutes, for the period 
ACTS OF THE GENERAL ASSEMBLY OF THE PROYINCE OF NEW-JERSEY (S. Allinson ed, other prerogati~ 

:j;~lii;:~~:~ March 1774 that repeals all former road acts, but which says nothing on compulsory eminent domair 
ii 1776). Pages 386-403 of this work contain a lengthy general highway statute of 11 

taking or compensation. However, it appears that land was expropriated for roads in exception to en: New Jersey and compensation awarded as early as 1681. See Scudder v. Trenton 
i Delaware Falls Co., I N.J. Eq. 694, 708-09, 722-26 (1832). tution. 

9. For the American colonies, see the highway statutes cited in the preceding Most of the 
note, most of which also dealt with bridges. Many English acts authorizing expro- 
priation of land for bridges are listed in the indexes to the Statutes of the Realm and However, with· 

t~l~jlii· StaMes at Large. Sec, e.g., Stat. 14 Gee. 2, c. 33, 1 1 (1741') (general bridge act); they could be Stat. 12 Gee. I, c. 36 (1725) (Thames bridge at Westminster); Stat. 1 Gee. 2, c. 18 
I (1728) (Westminster bridge); Stat. 9 Gee. 2, c. 29 (1736) (Westminster bridge); SLat. sal practice se~L ~ 

12 Gee. 2, c. 33 (1739) (Westminster bridge); Stat. 13 Gee. 2, c. 16 (1740) (West- Charta allowed 

t minster bridge); Stat. 23 Gee. 2, c. 37 (1750) (Thames bridge at Hampton Court). 

30. See, e.g., Stat. 4 Hen. 8, c. 1 (1512) ("Bulwerkes Braves Walles diches and al consent for imm 
other fortificacions" from "Plymmouth" to "Landes ende," cornwall,;stat. 7 Ann, c. the king to have 26 (1708); Stat. 31 Gee. 2, c. 39 (1758); Stat. 32 Gee. 2, c. 30 (1759); Stat. 33 Gee. 
2, c. 11(1760). travels, it was a 

31. SCg, C.g., Stat. 6 Hen. 8, c. 17 (1514-1515); Stat. 31 Hen. 8, c. 4 (1539); Stat. 
7 Jac. I, c. 19 (1609). 

a~ e ;~i~Q i 32. Sec, c.g., Stat. 15 Car. 2, c. 17 (1663) (Bedford Level); Stat. 16 & 17 Car. 2, 
c. 11 (1664-1665) (Deeping Fan!; Stat. 21 Gee. 2, c. 18 (1748) (Isle of Ely3; Stat. 2 34. SecCasec 11 

ii 

Gee. 3, c. 32 (176,1) (Fens1) ( in Lincoln County). An earlier act, Stat. 43 Eliz., c. 11 1294(1606). 
35. Id. (1601), calling for fen drainage ~in the Isle of fly and in Cambridge, Huntingdon, 

Northampton, Lincoln, Norfolk, Suffolk, Sussex, Essex, Kenr, and Durham counties, 36. Caseofthe made land available for the project by an interesting technique that might be termed 37. SBacon'sP 
I~I: B rights in common, were authorized to contract with persons for draining the soii. 39. Sec Case c 

"semi-expropriation." The fee owners. together with a m~jority of the holders of 3. ld.at516. 

'I;rhis is the same technique that was later used in the knclosure acts. Sec, c.g., Stat. 1294 (1606). 
29 Gee. 2, c. 36(1756), as amended by Stat. 31 Gee. 2, c. 41 (1758). 40. Id. 

i j 
·ii: 33. A more detailed and complete list is in 6 COMYNIS DIGEST OF THE LAWS OF 41. Magna Chr 

i ENGLAND. 28-76 (4th ed. 1800). Stat. 13-Ca 
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,reat fen drainage projects that they seem hardly capable of growth by, say, the sixteenth or seven- 
ighteenth century England.32 teenth century.34 Implied in the powers enumerated were further 
t English and American "govern- powers "necessary and proper" las American constitutiorial lawyers 
ds purpose and that, we have not would say) to accomplish the principal objects. Under s~me of these 
a distinction between the legisla- further powers, the king or his. ministers might make use of private 
een king and Parliament. This land and to some extent even destroy the substan~e of it, all without 
English historical institution, the compensation. For instance, the king might, it was finally decided in 
:rs the crown exercised in its o~wn 1606·, dig in private land for saltpeter to niake gunpoivder for defense 
ary authority, of the realm.35 Or he might, through his commissioners of sewers, 
,wers were dominion of the sea, rebuild and repair ancient drains, ditches, and streams for draining 
fairs, defense of the realm, en- the land to the sea.as This came from his power to guard against the 
Ig justice, coining money, provid- sea and to regulate navigation. From the same power, he might build 
offices and titles of nobility, and and repair lighthouses, build dikes, and grant port franchises."' To 
cvers appear to have come down carry out`his prerogative to coin money, he had power to work all 
premacy was established; indeed, gold and silver mines.38 Fortifications could be built without compen- 

sation on private land, these being, of course, for defense of the realm."" 
Also without compensating, the king's officers could raze private 

atutes, for the period 1702-1776, are in buildings to protect his subjects against a conflagration.40 While the 
ROVINCE OF NEWrlERSEY (S. Allinson ed. 

a lengthy general highway statute.of 11 other prerogatives have been merged into our modern doctrine of 
" but which says nothing on compulsory eminent domain, this power to raze remains yet, not precisely as an I that land was expropriated for roads in 
early as 1681. See Scudder v. Trenton exception to eminent domain theory, but as survivor of an older insti- 

22-26 (1832). tution. 
highway statutes cited in the preceding 
j. Many English acts authorizing expro- Most of the prerogative acts were done withotlt compensation. 
indexes to the Statutes of the Realm and However, with purveyances of supplies for the royal household, when i c. 33, 8 1 (1741) (general bridge act); 

)t Westminster); Stat. 1 Gee. 2, c. 18 they could be made without the owner's consent, the ancient and univer- 
29 (1736) (Westminster bridge); Stat. ,,1 practice seems to have been to require payment of full value. Magna :e); Stat. 13 Gee. 2, c. 16 (1740) (West- 

50) (Thames bridge at Hampton Court). Charta allowed the king to take corn and other provisions without 
("Bulwerkes Brayes Walles Diches and al consent for immediate cash payment.41When, in 1661, a statute allowed 
'Landes ende," Cornwall); Stat. 7 Ann, c. 
It. 32 Gee. 2, c. 30 (1759); Stat. 33 Gee. the king to have compulsory use of horses, oxen, and carriages ~for his 
1515); Stat. 31 Hen. 8, c. 4 (1539); Stat. travels, it was at a rate per~mile~ set out in the statute.42 Similarly, the 

3) (Bedford Level); Stat. 16 & 17 Car. 2, 

3eo. 2, c. 18 (1748) (Isle of fly); Stat. 2 1 34. S,, Case of the Kingls Prerogative in Saltpetre, 12 Coke. 12, 77 Eng. Rep. 
nty). An earlier act, Stat. 43 Eliz., c. 11 1294 (1606). 
of fly and in Cambridge, Huntingdon, 35. Id. 

ssex, Essex, Kent, and Durham counties, 36. Casedthe Isle of fly, 10 Coke. 141, 77 Eng. Rep. 1 139 (1610). Iteresting technique that might be termed 37. SBacon's Abridgment Prerogative, 498, 503-04, 510(5th ed. 1798). :ther with a mcljoriry of the holders of 38. Id.at516. 
tract with persons for draining the soil. 39. Sec Case of the King's Prerogative in Saltpetre, 12 Coke. 12, 77 Eng. Rep. Ised in the enclosure acts. Set, e.g., Stat. 1294 (1606). 
1 Gee. 2, c. 41(1758). 40. Id. 
s in 6 COMYNIS DIGEST OF TH8 LhWS OP 1 41. MagnaCharta, Ch. 28(1215). 

42. Stat. 13Car.2,c.8(1661). 
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1662.~utelhsf. . dcompulsayland0lvatertranlpa~ta6im inluatn in land. i\rr~ 
for the army and navy required payment, either at rates fixed in the buildings without compe 
statute or by arbitration."" Other purveyanoe aFfs, xhich allowed K·. Only in a limited sense, 
quisition of supplies only with the owner's consent, probably meant in and prerogative as beinf 

i~, practice that the owner would often sell at a bargained-for price. Some all~correct to say eminen 
i,z· of the purveyance acts, then, did recognize the compensation prin- Therefore, we canno 

ciple that we associate with eminent domain. To this extent there may English law until we fin< 
be some borrowing historically between prerogative and eminent do- authorized a compulsor) main theory, evidence of expropriatio 

a One thing the king could never do under his prerogative powers is found in the earliest 
was to take a possessory estate in land. We know he might have inter- 1427.47 Reciting that : 

jI 
:i:ii·iiI~j~ ii 

ests like profits and easements, but a distinction was apparently always causeways for draining 
made between these interests and estates. Possibly a theoretical ex- disrepair, the statute ap] 

::j planation would be that the king, as chief lord and grantor, could not them, with power to asst 
derogate from his own grant. By Magna Charta, Chapter 31, the king to take land is fleeting:' 

i and his officers are forbidden to take timber without consent. Com- no indication of condem 

i_ ~~IMis~i was thus because timber was "parcell of the inheritance," which the authorized under this ac 
menting on this, Lord Coke makes the revealing observation that it quirement. Coke, howev( 

I~ king could take "no more then the inheritance it selfe."44 In Case of most interesting statute o 
i;! the Isle of Ely,45 Coke and the other justices held that sewer commis- coast to be taken, or at 

sioners could not be given power by the king to take land for new press language, without( 
i drainage works, though Parliamen~ might have conferred such power. Obviously because the ac 

Consistent with this is Blackstone's assertion that only the legislature 
'li 
:·~ may condemn land.46 
;i~ ni;p Prerogative power and eminent domain, though similar in some 47· Stat. 6 Hen. 6, c. 4 I;B ways, were essentially different. Prerogative belonged to the king, 'a'"S eleme"'s of eminente quired landowners to cut don 

f : eminent domain, to the legislative branch. Prerogative could not be hide. Stat: Winchester, 13 Ed 
exercise of eminent domain b 

used to acquire estates in land and only under heavy restrictions to some other statutes of the M 
acquire personalty, while eminent domain power exists for those pur- such obstructions as "gorces, n i .ucl,a, stnr oiil.ihs. I~ El poses. Compensation is always associated with eminent domain, but 2 (1413); Stat. 4 Hen. 6, c. 5 

1 With prerogative, only for certain kinds of purveyances and then by poraries, the Statute of Winch 

I 
iri:i been understood as passed in aic 

force of statute. It seems true that some of the prerogative powers Another practice that falls st 
have now been comprehended within eminent domain, to the extent very much a part of Americar !II and materials to the repair of i 

pj prerogative was used to acquire personalty or to diminish property Phil. & M., c. 8 (1555); Stat.: 
29 Eliz.. c. 5. P 2 (1587); Stat. 
I, Stat. 2. c. 52 (1715); Stat. 5 

i. j!i; see those cited in note 28,s~~pr·c~. 
48. Case of the Isle of fly, 

iliiii~ i 43. Stat. 13 BL 14 Car. 2, c. 20 (1662). statute was for ten years. It ws 
44. E.COKE,SECOND INSTITUTE *34-35. 10 (1439); Stat. 23 Hen. 6, c. 8 

I ii- 1: 45. 10Coke. 141, 77 Eng. Rep. 1139(1610). 7, c. 1 (1488-89); and Stat. 6 Her 46 IWBlurETw+ Corui*i*mu'lll IP SfsllN.ns,rl(l~ll : iil~ 
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· lllsoly land or water transportation interests in land. A remnant fromprerogative is the ~ower to destroy 
payment, either at rates fixed in the buildings without compensation to stop the spread of a conflagration. 
purveyance acts, which allowed ac- Onry in a limited sense, then, is it proper to think of eminent domain 

: owner's consent, probably meant in and prerogative as being the same institution even today;.It is not at 
=n sell at a bargained-for price. Some all.conrect to say eminent domain grew out of prerogative. 
d recognize the compensation prin- Therefore, we cannot pinpoint the origins of eminent domain in 
:nt domain. To this extent there may English law until we find two things: (1) an act of Parliament that (2) 
,etween prerogative and eminent do- authorized a compulsory taking of an estate in land. The first definite 

evidence of expropriation of land and, therefore, of eminent domain, 
rer do under his prerogative powers is found in the earliest of the several statutes of sewers, enacted in 
~ land. We know he might have inter- 1427.47 Reciting t'hat ancient ditches, ghtters, walls, bridges, and 
it a distinction was apparently always causeways for draining lowlands in Lincoln County had fallen into 
id estates. Possibly a theoretical ex- disrepair, the statute appointed commissioners of sewers to maintain 
· as chief lord and grantor, could not them, with power to assess benefitted landowners. EvidenCe of power 
Magna Charta, Chapter 31, the king to take land is fleeting: "where shall need of new to make." There is 
· take timber without consent. Com- no indication of condemnation procedure, nor of a compensation re- 
~kes the revealing observation that it quirement. Coke, however, says the taking of land for new works was 
larcell of the inheritance," which the authorized under this act and under the several renewals of it.48 A 
the inheritance it selfe."44 In Case of most interesting statute of 1512 definitely allowed land on the Cornish 
,ther justices held that sewer commis- coast to be taken, or at least occupied, for fortifications and, in ex- 
er by the king to take land for new press language, without compensation.4e Why without compensation? 
:nt might have conferred such power. Obviously because the act was in aid of the king's prerogative to build 
re's assertion that only the legislature 

t domain, though similar in some 47. Stat. 6 Hen. 6, c. 5 (1427). The earliest statute found that even remotely con- 
tains elements of eminent domain was the Statute of Winchester of 1285, which re- Prerogative belonged to the king, quired landowners to cut down underbrush along roads so that robbers might not 

ve branch. Prerogative could not be hide. Stat. Winchester, 13 Edw. 1, Stat. 2, c. 5 (1285). Obviously this was not an 
exercise of eminent domain but of what we would call the police power, as were and only under heavy restrictions to some other statutes of the Middle Ages that required riparian owners to remove 

~t domain power exists for those pur- such obstructions as "gorces, mills, wears, stanks, stakes and kiddies" from navigable 
streams. Stat. of Cloths, 25 Edw. 3, Stat. 4, c. 4 (1350). See also Stat. 1 Hen. 5, c. associated with eminent domain, but 2 (1413); Stat..4 Hen. 6, c. 5 (1425); Stat. 9 Hen. 6, c. 9 (1430). To their contem- 

in kinds of purveyances and then by poraries, the Statute of Winchester and the navigable-stream acts would likely have been understood as passed in aid of the king's prerogative powers. 
that some of the prerogative powers Another practice that falls short of eminent domain is the old English system, also 
within eminent domain, to the extent very much a part of American history, of requiring landowners to contribute labor 

and materials to the repair of roads.· See, e.g., Stat. for Mending of Highways, 2 & 3 
e personalty or to diminish property Phil. & M., c. 8 (1559); Stat. 5 Eliz., c. 13 (1562); Stat. IS Eliz., c. 10 (1576); Stat. 

29'E1iz., c. 5, 8 2 (15L7); Stai. 3 & 4 W. & M., c. 12, 18 5, 6, 7 (1691); Stat. 1 Gee. 
1, Stat. 2, c. 52 (1715); Stat. 7 Gee, 2, c. 9 (1734). For American colonial statutes, 
see those cited in note 28, supra. 

48. Case of the Isle of fly, 10 Coke. 141, 77 Eng. Rep. 1139 (1610). The original 
statute was for ten years. It was continued from time to time by Stat. 18 Hen. 6, c. 

·35. 10 (1439); Stat. 23 Hen. 6, c. 8 (1444-45); Stat. 12 Edw. 4, c. 6 (1472); Stat. 4 Hen. 
)(1610). 7, c. 1 (1488-89); and Stat. 6 Hen. 8, c. 10(1514-15). 
ES *139. 49. Stat.4Hen.8,c. 1(1512). 
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fortifications, as the statutes of sewers were in aid of his prerogative to erty being tht 

~· drain land into the sea. Perhaps it is significant 
also that it was Society, it nec 

thought necessary explicitly to deny compensation, hinting that haveProperty 
someone in 1512 might otherwise have expected it· At all events, by great Charge, 
1514 and again in 1539 we have clear examples of eminent domain ~~ SBh~tU~P' 
with compensation in a form we would recognize today. The 1514 Majority, givi 

statute authorized the city of danterbury to improve a river, but pro- chosen by ther 
vided that anyone whose mill, bridge, or dam was removed should be 

X· "resonably satysfyed·"5" In 1539 the statute granted power to the Of course Lc: 

9: mayor and baliffs of Exeter to clear the River Exe, providing that tion. He is utte 

"they shall pay to the owners and farmers of so much ground as they tion." But his s! 

shall dig, the rate of twenty years purchase, ,,. so much as shall be apply as well to 

;; adjudged by the justices of assise in the county 
of Devon."51 it is inter- laration of ki~ 

estin% to note that the cities of Canterbury and Elieter were authoriled other origioal by Parliament to perform wofks the king might have done under his source:54 

prerogative powers· Not O"ly does this indicate the king's power was Each individu 

i : iii iji:- not exclusive, but it suggests that, while the king might have acted enjoyment of 

._:a- -'- "''hoU' paying compensation, parliament 
would not. After this period He is obliged, 

:i?·7 of time, Parliament exercised its power of eminent domain regularly this protectb 

Bli ~ and often, as we have already observed.52 necessary: bur 

We have made progress. We have established that eminent domain tice, be taken 

a: arose in An~lo-Americanjurisprudence aS a function of Parliament. consent, or th 

'j ever the publ: The legislative function has been distinguished from the kingly pre- 
;l~r~ rogative power. And finally we 

have demonstrated how and when should be ap 
compensat' 

eminent domain arose as a parliamentary institution. It is time to re- 
t,, t, the basic problem of this section, which is to examine the na- The final ser. 

ture of the power involved in the act of taking by eminent domain. next section; it 

This we do by posing the question, why is eminent domain an exclu- completeness. i 

i 
The answer is tied in with the Anglo-American concept of repre- constitutional 1 

- - sive-function·of the_legislative branch? committee's dr 

sentative government..lohn Locke gets to 
the heart of the matter in even before th 

his Essay on Civil Government:53 be taken only 1 

Thirdly, The Supream Power cannot take from any 
Man any part of sentatives cons 

his Property without his'own consent. For the preservation of Prop- tions, adopted 

50. Stat.6Hen.8,e 17(1514-1515) 

.. 5i. Stat. 31 Hen. 8, c.4 (1539)· 54. 3F.THORI 

53. J. Locke, An Essay Concerning Civil Cove~nmenr, in LOCKE'S TWO TREATISES for the State of M; 52. Sec notes28-32,supr~. 55. SccJourn 

o~- GOVERNMENT 378-80 (P· Laslett ed. 1960). 
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,t:sewers were in aid of his prerogative to erty being the end of Government, and that for which Men enter into 
erhaps it is significant also that it was Society, it necessarily supposes and requires, that the People should 
y to deny compensation, hinting that have Property....'Tis true, Governments cannot be supported without 
erwise have expected it. At all events, by great Charge, and 'tiS fit every one who enjoys his share of the Protec- 
: have clear examples of eminent domain tion, should pay out of his Estate his proportion for the maintenance 
·m we would recognize today. The 1514 of it. But still it must be with his own Consent,' i.e. the Consent of the 
,f Canterbury to improve a river, but pro·- Majority, giving it either by ~hemselves, or their Representatives 

chosen by them. 
ill, bridge, or dam was removed should be 

1539 the statute granted power to the Of course Locke was speaking of taxation as well as of~expropria- 
:r to clear the River Exe, providing that tion. He is uttering the classic cry, "no taxation without representa- 
rs and farmers of so much ground as they tion." But hisstatement was understood by the American colonists to 
.y years purchase, or so much as shall be apply as well to eminent domain. Article 10 of the Massachusetts Dec- 
~ssise in the county of Devon."51 It is inter- laration of Rights, adopted in 1780 and the prototype for several 
of Canterbury and Exeter were authorized other original state constitutions, manifestly shows its Lockeian 
xorks the king might have done under his source:"" 
Ily does this indicate the king's power was 

Each~individual of the society has a right to be protected by it in the sts that, while the king might have acted 
enjoyment of his life, liberty and property, according to standing laws. sn, Parliament would not. After this period He is obliged, consequently, to contribute his share of the expense of 

led its power of eminent domain regularly this protection; to give his personal service, or an equivalent, when 
dy observed."" necessary: but no part of the property of any individual can, with jus- 
.We have established that eminent domain tice, be taken from him, or applied to public uses, without his own 
jurisprudence as a function of Parliament. consent, or that of the representative body of the people ... and when- 
~is been distinguished from the kingly pre- ever the public exigencies require that the property of any individual 
Ily we have demonstrated how and when should be appropriated to public uses, he shall receive reasonable 

~arliamentary institution. It is time to re- cdmpensation therefor. 
,ii;this.section, which is to examine the na- 

The final sentence, requiring compensation, will be dealt with in tile ~ in the act of taking by eminent domain. 
next section; it did not Come from Locke and is quoted here only for question, why is eminent domain an exclu- completeness. Interestingly, this final sentence was not in the drafting ive branch? 
committee's draft, but was added on the floor of the Massachusetts 

Jith the Angle-American concept of repre- constitutional convention.55 So, the principle that first came to mind, n Locke gets to the heart of the matter in even before the compensation requirement, was that property could 
nent:53 be taken only by consent--of the individual in person or by his repre- 
,wer cannot take from any Man any part of sentatives consenting ~or him. Several other of the early state constitu- 
own consent. For the preservation of Prop- tions, adopted during or shortly after the Revolutionary War, con- 

4-1515). 

54. 3 F. THORPE, FEDERAL AND STATE CONSTITUTIONS 1891 (1909). 
ccming Civil Govarnman~, in LOCKE(S TWO TREA71SES 55. SEC ~ournal of tl;e Convention for Framing a Cdnstitutjon of Government 
ett ed. 1960). for the State of Massachusetts Bay 38, 191-94, 225 (1832). 
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tained equivalent language about consent,"" In point of time, the con- practice in such ;I' 
stitutions of the thirteen original states as a rule contained the consent reality of legislat 

language earlier than, in later constitutions, they did provisions for s~sso~:hh"a~e""~bP 
compensation.57 exception might 

Now we may answer the question previously posed: why is eminent 
domain an exclusive function of the legislative branch? The answer who owns land i 

contains the following elements: (1) The sovereign has no power to coming into stat~ 
expropriate property, including tax money, from an individual; (2) Of If one acceptr 
course the individual may always consent to give away his property or no compulsory t; 
money to the sovereign or, for that matter, to anyone having capacity gated consent. A 
to receive it; (3) The essence of representative government is that the for every exercise 

citizen delegates to his legislative rep'esentatives a power to speak and in the beginning 
i: act for him; and (4) By force of this delegated power, the body of leg- taken, not againr 

r, i: i islators may consent in the citizen's behalf that his property. or money diate, personal pi 

-1·. shall be given up,To be sure, some limitations have been engrafte~ 
ii: : ' i onto the exercise of this power; these will be discussed presently, But B. Eminent Do 

the pure power is a power to consent, not to take against the will. Governmenr 
~:·1 i·ii.i'··i How realistic is this? It must be granted that the consent theory is 

; not the traditional inherent-power doctrine. And of course it can exist There is a gre; 

I; only in a political society, such as ours, that has evolved a mature types of sovereiE 
concept of representative government. How far it is thought to exist in power, taxing pc 

thing, one never 
iii roads, post office 

DEL. CONSr. art. 1, 87(1792); N.H. CONST. part I, art. XII (1784); PA. CONST., 
DeSc~iration of Rights, art. VIII (1776); V~· Co~s~., Bill of Rights, 8 6 (1776). See amorphous cateE 

ii? i~t-i F. THoRPE, supra note 54. filing system i 
The following original state constitutions contained nothing on the taking of 

;i·j (1776); S.C. CoNST. (17761. The following original constitutions contained language, ation end and en 
:~~ property:57. DEL. CONST. (1776); GA. CONST. (1777); N.H. CONST. (L776); N.J. CONST. Then there is tn,- 

said to be a principle of Magna Charta, to the effect that men should not be deprived 
ii:i . of life, Liberty, or propeTty without the consent of their peers or the la~v of the Land: here is to distingl 

Mn. CONST., DeClaration of Rights, art. XXI (1776); N.Y. CoNs-r. art. XIII (1777); 
by reference to c 

N.C. CONST., Declaration of Rights, art. XII (1776). New Hampshire~s second con- 

stitution contained both the consent and judgment~of-peers formulas, but no com- of them also. Th 
:l:i pensation re9ui'ement. N·H- CONST. part I, art. XII and part I, art. XV (1784). 

South Carolina's second constitution contained only the judgment-of-peers state- phenomena whic 

ii:ll 
ment. s·c· CONST. art. XLI (1778). Connecticut hadno constitution until 1818; Maine, engaged in an ao 
none until 1819; and Rhode Island, First, eminent 
supra note 54, at 536(1 909); 3 id. at 1646; 6 id. at 3222. 

A compensation requirement first appeared in Vermont's abortive constitution of Second, Parliam~ 
1777, which, after being framed by a convention and affirmed by the legislature, was private property, 
never ratified by the people. Vr CONS7. Ch. I, art. 11 (1777). This requirement was 

:i:B included in the next Vermont constitution, which was ratified. VT· CONST. Ch· I, art. II 
(786). Meantime, the original Massachusetts constitution 

was ratified with a compen- UP' a"d governn 
sation requirement. MASS. CONST. part I, art. X (1780). Next, Pennsylvania's second examination of". 

later. For the mo constitution, of 1790, and Delaware's second constitution, of 1792, picked up_rrn. 
~r· requirement. PA· CoNST. art. IX, ~ 10 (1790); DEL. CoNST. art. 1, ~7(1792). umer ~-i·l erty interest that 
·j: states gradually added compensation language, generally during the 19th century· 

·;Mii-:'7:· 
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_~i~t.56 In point of time, the con- :: practice in such society depends upon how much one believes in the 
s as a rule contained the consent : reality of legislative representation. An exception must exist for per- 
itutions, they did provisions for sons who have property subject to eminent domain and who for some 

reason have no electoral voice in choosing representatives. Another 
,reviously posed: why is eminent exception might at first blush seem necessary for a citizen of state A 
legislative branch? The answer who owns land in state B, but this is not really an exception, for, by 
The sovereign has no power to coming into stare B he subjects himself to its laws as an alien. 
loney, from an individual; (2) Of If one accepts the principle of representative government, there is 
sent to give away his property or no compulsory taking, but rather a voluntary relinquishment by dele- 
latter, to anyone having capacity gated consent. A corollary is that there must be legislative authority 
~sentative government is that the far every exercise of eminent domain. It· will now be understood why, 
·esentatives a power to speak and in the beginning of this section, it was said that property could be 
ielegated power, the body of leg- taken, not against the owner's absolute will, but only over his "imme- 
~half that his property or money diate, personal protest," 
limitations have been engrafted 

:will be discussed presently. But 
not to take against the will. B. EminentDomain Distinguid2kdfrom otherPowers of 

Government 
Tanted that the consent theory is 
,ctrine. And of course it can exist There is a great deal of artificiality in attempting to pigeonhole the 
ours, that has evolved a mature : types of sovereign power into police power, war power, navigation 
t. How far it is thought to exist in powei, taxing power, eminent domain power, and the like. For one 

thing, one never knows what to do with such activities as schools, 
~ONST- part 1,art. X11(1784); P~. CONST., roads, post offices, and water departments. These are swept into the 
CONST., Bill Of Rights, F~ 6 (1776). See ambrphous category of general welfare power, which sounds like a 

~s contained nothing on the taking of filing system in which everything goes into the "miscellaneous" file. 
.lj7); N.H. CONST. (1776); N.J. CONST. Then there is the interfacial problem of, for example, where does tax- ~riginal constitutions contained language, 
re effect that men should not be deprived ation end and eminent domain begin? Furthermore, since the purpose 
ent of their peers or the law of the land: here is to distinguish the eminent domain power, if we were to do that :I (1776); N.Y. CONST, art. XIII (1777); 
iI (1776). New Hampshire's second con- by r~eference to other powers, we should have t~ define at least some 
~dgment-of-peers formulas, but no com- of them also. This suggests it would be better simply to·identify those I, art. XII and part I, art. XV (1784). 

ained only the judgment-of-peers state- phenomena iyhich must coincide before we can say government has 
:ut had no constitution until 1818; Maine, engaged in an act of eminent domain. 
ntil 1842. See, respectively. I F. THORPE, 

d. at 3222. First, eminent domain must be pursuant to parliamentary authority. 
ed in Vermont's abortive constitution of Second, Parliament's power was to acquire for the use of government ~tion and affirmed by the legislature, was 

1. I, art. II (1777). This requirement was private property, originally an estate in land. The private dwner gives ·hich was ratified. VT. CONST. Ch. I, art. II 
s constitution was ratified with a compen- up, and government acquires, a property interest. A more detailed 
·t. X (1780,. Next, Pennsylvania's second examination of"property" as it exists in eminent domain will be made 
nd constitution, of 1792, picked up this latej~~ For the moment the term may be taken to mean a private prop D); DEL. CONST. art. 1, 97(1792). Other 
rage, generally during the 19th century. erty interest that can be identified as such within the private owner;'s 
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totality of interests and capable of being transferred by him. Eminent does occur, 

domain involves a transfer, or its equivalent, of such an interest to the L government· superficial fnenC domail 

None of 1 

In tht:usual case, 
in which the government acquires the fee in land 

there is no difficulty in seeing the transfer at work. This is more diffi- an ordinane 

cult in some unusual situations, but will still be found to occur upon presumably. 
precise analysis. For example, in United Staies ,~ WeIch58 the C~vern- ment (forcec 
ment took A's land, across which neighbor B had an easement appur- street. i~lea 

I t~,t The Government's use of A's land prevented B from using his measures a 

; easement. In effect, the easement had been extinguished; that is, the 
easement rights were transferred from the 

dominant tenement and as uncomIx 
while it she 

merged back into the servient tenement fiom which they had origi- valid on otl- 

I: naily come, just as B might have released his easement to A· Similarly, of equal pre 

in Pumpelly v· G'een Bay ,,,, where a corporation having eminent tio~~~ 
' n;·:1iI 

domain power hooded land, in effect they acquired well known in- 

terest in land, a flowage easement· Again, where a governmental entity 
blocks the street access enjoyed by an abutting owner, in substance aS the pow~ interchange 

government has received the release of the interest known as an ease- cise either I 

ment of access thatformerly burdened the street. In allthese examples 
a taking o~ 

1 i government's 9ua"tum of propertY rights have been augmented and States Supr 

the condemnee's rights diminished. Traditiol 

This description of the act of taking forces some line drawing be- find distinc 
tween eminent domain and two other categories of government been overt: 

First is the so-called police or regulatory power· The distinc- tions bet· 

I powers.tion here ought to be whether governmenthas acquired unto itself a beling t~ ~ ~ 

iii p'opertY light--an 
interest that is literally sation exac 

and increases government's store of proprietary interests The police however, fl 
iii such interest to the government· It may 

land hereis where confusion begins) decrease 
some private ow"ers' "9uiremer or regulatory power passes~no 

pating that 

property interests and may, in equal measure, 
increase other private be returnee 

owners' interests. For instance, a zoning regulation that prevents YOU ceeded the 

from building over thirty-five feet high may impose upon you some- corollary ; 
thing very like an 

easement of light, air, and view, burdening YOU~ 
ii land and benefitting your neighbor's60 It is 

not done, however, under pe"sate fo 
conflicts" am 

·P police power 58. 217 U.S. 333 (1910). property righ 
80 U.S. (13 Wall.) 166(1871)· 61. Seen 59. Incidentally, however much we prOteEt that government may not compel one 

pri~v~te owner to transfer property interests to 
another Rrivate pe'SO"· by this and adjusting 62. Sniac 

really do so. We say that we are 
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c.of being transferred by him. Eminent the eminent domain power, because, assuming a transfer of some sort 
its equivalent, of such an interest to the does occur, it is not to the government in its ownership capacity, 

None of this precludes the possibility that a governmental act in the 
the government acquires the fee in land superficial form of police power might actually be an exercise of eini- 
the transfer at work. This is more diffi- nenr domain instead of, or in addition to, police power. For instance, 
Is, but will still be found to occur upon an ordinance forbidding landowners to enter an abutting street would, 
in United States v. Welch"" the Govern- presumably, be both a regulatory traffic measure and an extinguish- 
lich neighbor B had an easement appur- ment (forced release) of the owners' easements of access upon the city's 
:of A's land prevented B from using his street. Clearly also, nothing said above implies that all po~ce power 
nent had been extinguished; that is, the measures are constitutional, but only that they are not objectionable 
rred from the dominant tenement and as uncompensated exercises of eminent domain. A zoning ordinance, 
t tenement from which they had origi- while it should not be ·struck·down as a taking, certainly may be in- 
.ve released his easement to A. Similarly, valid on other grounds, such as that it denies due process or is a denial 
.,59 where a corporation having eminent of equal protection of law. 

in effect they acquired a well known in- The second category of similar government power is that of taxa- 
lent. Again, where a governmental entity tion. It is not mer~ly similar to eminent domain; it, is the same, as far 
led by an abutting owner, in substance as the power itself goes. Locke treated eminent domain and taxation 
release of the interest known as an ease- interchangeably, as we have seen, requiring a legislative act to exer- 
,urdened the street. In all these examples cise either power."' Why not say that a taking of money is the same as 
operty rights have been augmented and a taking of property? Indeed, is not money property, as the United 
shed. States Supreme Court held in 1969?62 
:of· taking forces some Line drawing be- Traditionally, writers on eminent domain have been scrupulous to 
I two other categories of government find distinctions between that power and taxation. Possibly th~y have 
Dolice or regulatory power. The distinc- been overmuch concerned with preserving neat and logical aistinc- 

bovernment has acquired unto itself a tions between the labels. More likely the concern has been that la- 
.nat is literally or effectively transferred beling taxation as eminent domain would inevitably require compen- 
;tore of proprietary interests. The police Sation exactly equal to the amount of tax. That supposed impasse, 
~ such interest to the government. It may however, flows from an imperfect understanding of the compensation 
begins) decrease some private owners' re9uirement, to be discussed as the next item in this article. Antici- 

in equal measure, increase other private pating that discussion, it can be said that a tax exaction would have to 
be returned under eminent domain theory only to the extent it ex- :e, a zoning regulation that prevents you 
ceeded the taxpayer's fair share of the cost of his government. The : feet high may impose upon you some- 

of light, air, and view, burdening your Co'ollary also is true, that the government would not have to com- 
.ghbor's.60 It is not done, however, under pe"sate for the taking of property interests in land or chattels if 

conflicts" among citizens, and we hope we are, but we are in many exercises of the 
police power also compelling a certain amoi~nt of transfer or redistribution of 

)· property rights. 
we protest that government may not compel one 61. Sec note 53 and accompanying text, s~cprcl. interests to another private person, by this and 62. Sniadachv. Family Finance Corp., 395 U.S. 337, 340(1969). we really do so. We say that we are "adjusting 
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I.: j 
the levy fell fairly on a particular owner along with the general civil law jurispr~, j; 

-i citizenry. What would be the difference between, say, a money tax Charts and the col 
at the rate of $1,000 per section of land and an in-kind exaction 1816 case of Gan 

i~:li at the rate of one acre per section? The distinction between what pensation had to 1 

,~lrl 
we call taxation and what is called eminent domain lies, not in any cqnstitutional requ 

ii exotic sources, su( differences between money and things, but between even and uneven 
F j exaction. With both taxation and eminent domain, the same basic practice of all civi 

power is being exercised; it is merely exercised in different ways. of data. However, t 
J. A. C. Grant hi 

11. THE COMPENSATION REQUIREMENT and the Civil War, 
quirement on natm 

M '!$i··· I;. Any sampling of eminent domain cases would certainly show that ample numbers of 

"compensation" is the issue in the vast majority, either the question Gar~ner opinion, i 
whether it should be given or how much. From this point of view, the explaining in his ( 
Compensation requirement must be said to be central. But from what natural equity, and 
has previously been said here about the nature of the legislative power ciple of universal Is 
to expropriate, compensation would appear less fundamental. If the found a natural lan 
power to take is, in our representative system of government, really a ginning than the ene 
power delegated to one's representatives to consent to a transfer of In the first place 
property rights, it could be argued that the legislature could consent American courts ex 

:;iPii~S'' on whatever terms it chose. Since the owner might make a gift, the law terms. What Iq 
legislature might also transfer gratis or for any price. Though this was the prevailing j 
,,,,,,ct in theory, we must hasten to acknowledge that any such almost meaningless 
possibility is foreclosed in America by constitutional requirements for ~ i~iil' 
j,,t,,,,,,tion. What we see operating here is, therefore, a limita- i. 
tion or additional requirement superimposed upon the pure concept of 6. 2Johns.Ch. l~i 
eminent domain. 

65. Grant, Tke "Hi 

~li~i compensation as a fundamental principle even in the absence of an 

Wrs. L. REV. 67, 71-81( 
We have previously seen that American courts have come to regard 66. In the following 

pensation at the time, sc 
principles: Vanhorne v. 

~9 i express constitutional requirement. This is the situation in North Car- v. McKenzie, 3 Ga. 31, 
·:: :i olina today, and the United States Supreme Court has read a compen- Bridge, 7 N.H. 35 (183e 

Rodgers. 20 Johns. 103 
sation requirement into the due process clause of the fourteenth Johns. Ch. 162(N.Y. 1E 

ii amendment.63 As American courts were forging their eminent "Of a"ly the most extene the writer has seen in domain doctrine in the early to middle, and even into the latter, doctrine of judicial rev: 
part of the nineteenth century, they commonly ascribed the require- Bonaparte v. Camden & 

cases contain less impol 

man ro Ux folloliulg sourre~ Niuuia~ Ire: Omrius and isueral ofbu FRa r ~m.u, 11 *I (1871); Henry v. Dubuql 
ii~'i~as j & O. Canal Co., 1 Md. 

(1872); Bristol v. New-C 
195, 215 (N.Y. 1819); 1 

i 63. Sec notes II and 12, supra. 1 67. 25. KENT,COMM 
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ner along with the general civil law jurisprudents; and English ·precedent, including Magna 
~e -between, say, a money tax 1 Charta and the commqn law. In s~me instances, as in the renowned 
land and an in-kind exaction ( 1816 case of Cardner v. Trustees of T/il2age of~Newburgh,64 com- 
The distinction between what I pensation had to be founded in.general principles, there being no 
linent domain lies, not in any I constitutional requirement. Judges sometimes also spoke of more 
but between even and uneven exotic sources, such as the Bible, Roman law, and the universal 

inent domain, the same basic practice of all civilized peoples, which we cannot examine for lack 
ercised in different ways. I of data. However, the three sources first listed can be examined. 

J. A. C. Grant has shown convincingly that between, roughly, 1800 
IIREME1VT and the Civil War, American courts supported the compensation re- 

quirement on natural law grounds many times.65 He is supported by 
ases would certainly show that ample numbers of decisions."" Chancellor Kent, who also wrote the 
it majority, either the question Garhner opinion, insured currency to the natural law rationale by 
:h. From this point of view, the explaining in his Coinmentaries that compensation· "is founded in 
d to be central. But from what natural equity, and is laid down by jurists as an acknowledged prin- 
:nature of the legislative power ciple of.universal law.""' Though it is interesting to know the courts 
Ippear less fundamental. If the found a natural law basis f~r compensation, that fact is more the be- 
system of government, reitlly a ginning than the end of our present concern. 
ves to consent to a transfer of In the first place, it is no surprise to ~nd early nineteenth century 
~t the legislature could consent American courts explaining eminent domain compensation in natural 
: owner might make a gift, the law terms. What legal doctrine·did they not thus explain? Natural law 
or for any price. Though this was the prevailing judicial philosophy. Noreover, the term in itself is 
n to acknowledge that any such almost nieaningless; it is an empty vessel into which one can pour 
constitutional requirements for 
·'~g here is, therefore, a limita- 

~ed upon the pure concept of 64. ZJohns.Ch. 162(N.Y; 1816). 
65. Grant,· The "Highcr Law" Background of the Law of Emineni Domain, 6 

Wls. L. REY. 67, 71-81(1931). 
ican courts have come to regard 66. In the following cases the state constitutions did not expressly require com- 
:iple even in the absence of an pensation at the time, so that the courts can be said to have required it upon natural 

princ~les: Vanhorne v. D·orrance, 28 F. Gas. 1012 (No. 16,857)(D. Pa. 1795); Young 
lis is the situation in North Car- v.McXenzie, 3 Ga. 3! 44 ~1847); Roprietors of Piscataqua Bridge v. New-Hampshire 
seme Court has read a compen- Bridgt, 7 N.H. 35 ~1834); Sinnickson v. Johnson, 17 N.J.L. 129(1839); Bradshaw v. 

Rodgers, 20 Johns, 103 (N.Y. 182i); Gardner v. Trustees of Village of Newburgh, 2 
scess clause of the fourteenth Johns. Ch. 162 (N.Y. 1816). Vanhorne v. Dorrance ·is a real tour de force, containing, 

were forging their eminent not only the most extended and fundamental discussion of eminent domain principles the writer has seen in any American decision, but also a clear statement of the 
Idle, and even into the latter, doctrine of judicial reyiew that foreshadowed Marbury v. M~dison. The following 
:ommonly ascribed the require- cases contain less important statements of natural-law theory, sometimes in dictum: 

Bonaparte v. Camden gr A.R.R., 3 F. Gas. 821 (No. 1617) (D. NJ. 1830); Cairo & 
1 law; Grotius and several other F.R.R. v. Turner, 31 Pirk. 494, 499 (1876); Loughbridge v. Harris, 42 Ga. 500, 503 

(1871); Henry v. Dubuque & P. R;R., 10 Iowa 540, 543 (1860); Harness v. Chesapeake 
& O. Canal Co.,' I Md. Ch. 248, 251 (1848); Ash v. Cummings, 50 N.H. 591, 613 
(1872); Bristol v. New-Chester, 3 N.H. 524, 534-35 (1826); People v. Plan, 17 Johns. 
195, 215 (N.Y. 1819); McMasters v. Commohwealth, 3 Watts 292, 294 (Pa. 1834). 

67. 23. KENT, COMMENTARIES ON ATVIERICAN LAW *339. 
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F almost anything. By "natural law," a judge may only be saying "I will The usual source' 

it so." To St. Thomas aquinas, it meant "derived from God," a divine indigenous controllinl 
law underlying all human law. To some it means immutable ethical or of the reception act ~ 

simple necessity of the philosophical principles. To others--and this seems to be what it 
meant to nineteenth century judges--it means principles that perhaps law as its birthright h 

law, subscribed to in common. In this sense the theory of natural law ment? None. An over 
all civilized peoples, or perhaps the progenitors of Angle-American English cases were c 

E 
I! !sii rests on nothing more than actual or ascribed notions shared by some research shows, there 

: 'i· !3 sort of consensus of the universe of people referred to; it does not any reported America 
tion of the Union in ~ 

J:i:h sumes that the collective will of this universe is sufficient foundation required for a taking. 
; :j examine any question of rightness or wrongness more ultimate. It as- 

for law. Blackstone, certainly a natural lawyer, said something very oft-repeated assertion 
r 

similar when he said the common law is "general customs," of which iional or common iau 

the judges are "the living oracles.""" Today we might render it, "The ical matter other than 
ir; judges are the spokesmen of community consensus." We have already se 

I ij: dBi We are all natural lawyers in the broad sense of the term and al- exercised by Parliam~ 

~Bi ways shall be as long as we acknowledge any source of law outside the stance of this power is 

ij II 
i iI law. Roscoe Pound's sociological jurisprudence is not so different of which was enacted 

from Blackstone's jurisprudence of custom. Nor is any of this opposed eminent domain comF 
to the jurisprudence of realism. One can agree fully with Blackstone, However, the compen 
or even with St. Thomas, and still subscribe to Holmes' stark, "The connection with what · 

I i 
prophecies of what the courts will do in fact, and nothing more pre- the king's prerogative 

P~' tentious, are what I mean by the law."69 Holmes is talking about mu- Magna Charta reads,' 
nicipal law, the law in force, while Blackstone and St. Thomas are corn or other provisio; 
talking about the source of that law. Whether that source is God, cus- money therefor, unl· 
tom, or what the judge had for breakfast, when we consider whatever sion of the seller." ;, 
it is, we are natural lawyers. And when we consider the judicial reassurance of establisi 

Ilj jlj a product of the process, we all are positivists. We are simply consi- Sation for purveyances 
3i; dering two different stages of the judicial process. it may, it is no specuk 
sI So, it is no great revelation to say early American courts ascribed number of purveyance 

1 
:ij. the compensation requirement to natural law. The more significant In many instances the 1 

question is to examine what "natural law'-what particular source-- tory requirement that tl 

'tl 
they haa in mind. Other than vague references to the Bible, Rome, statutes, following the 
and all civilized people, we can identify two sources, the civil law transfer but required 
writers and English common law, including Magna Charta. In other bet value) rate'" or at; 

i Ij II: and was not in itself a separate source. 71. See, e.g., Stat. Westn 

words, the term "natural law" was used as shorthand for these Mlo 70. Sec nole47and accor 

68. 1 BLACKSTONE, COMMENTARIES, *68· 69. 
19(1340). 

·9 ii' 
72. See, e.g., Stat. 13 8( 1L 

69. Holmes, The P(llh oflhe Law, 10 HARV. L. REV. 457, 460-61 11897). 73. See, e.g.,Stat. 13 Car. 
a' 
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I," a judge may only be saying "I will .- The usual source of legal'doctrine for an early state court having no 
· it meant "derived from God," a divine I indigenous controlling rule was an English decision. Not only by force 
To some it means immutable ethical or of the reception act we would expect to find in most states, but by the 
others--and this seems to be what it simple necessity of the case, an American court claiming the common 
tdges--it means principles that perhaps Ipw as its birthright had to turn to the English reports. And so, what 
.ps the progenitors of Angle-American English cases were cited as authority for the compensation require- 
· In this sense the theory of natural law ~ent? None. An oversight? No; there were none. As far as exhaustive 
tuaI or ascribed notions shared by some I · research shows, there ~was not a single English, nor, for that matter, 
erse of people referred to; it does not any reported American colonial, decision rendered prior to the forma- 
ness or wrongness more ultimate. It as- tion of the Union in which it was held or said that compensation was 
of this universe is sufficient foundation required for a· taking. If, then, our state courts were correct in their 
· a natural lawyer, said something very oft-repeated assertion that compensation ·was an English constitu- 
mon law is "general customs," of which ~onal or common law right, that claim must be supported by histor- 
:les."68 Today we might render it, "The ical matter other than reported decisions. 
ommunity consensus." We have already seen that eminent'domain is a·legislative power, 
in the broad sense of the term and al- exercisedby Parliament and not by the king. The.earliest clear in- 

knowledge any source of law outside the stance of this~ power is found in the various statutes of sewers, the first 
Igical jurisprudence is not so different of which was enacted in 1427.10 In a strict sense, one could say that 
cc of custom. Nor is any of this opposed eminent domain compensation could not have arisen until that time. 
n. One can agree fully with Blackstone, However, the compensation principle can be t~aced further back in 
d still subscribe to Holmes' stark, "The I connection with what we today would see as an analogous institution, 
; will do in fact, and nothing more pre- the king's prerogative to make purveyances. Chapter 28 df the 1215 
the law.""" Holmes is talking about mu- Magna Charta reads, "No constable or other bailiff of ours shall take 
· while Blackstone and St. Thomas are corn or other provisions from anyone without immediately tendering 
-~. law. Whether that source is God, cus- money therefor, unless he can have postpanement thereof by permis- 

breakfast, when we consider whatever sion of the seller.". If, as commonly supposed, Magna Charta, was a 
s. And when we consider the judicial reassurance of established principles, we might~speculate that compen- 
~II are positivists. We are simply consi- sation for purveyances was then already.an expected thing. Be that as 
the judicial process, it may, it is no speculation that i~ompensation became a feature of a 
n to say early American courts ascribed number of purveyance statutes through the American colonial peri~d. 
nt to natural law. The more significant In many instances the prerogative was destroyed entirely by the statu- 
'natural law"--what particular source-- tory requirement tha~ the owner freely consent to the transfer.71 Other 
.n vague references to the Bible, Rome, statutes, following the Magna Charta formula, allowed compulsory 
can identify two sources, the civil law transfer but -required compensation, either at a customary (mar- : 
law, including Magna Charta. In other ket Lalue) rate72 Or at a rate fixed by the statute.73 One suspects that 

v" was used as shorthand for these two 
70. See nbte47andaccompanying text,.s~cpra. 

:e source. 71. See, e.g.. Stat. Westminster I, 3 Edwl i, c. 1 (1275); Stat. 14 Edw. 3; St. 1, c. 
; 19(i340). 

ES, *68, 69. 1 72. Sec, c.g., Stat. 13 & 14 Car. 2, c. 20(1662j. 
· 10 HARV. L. REV. 457, 460-61 (1&97). 73. See,e.g.,Stat. 13Car.2,c.8(1661). 
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even the statutes that outright forbade purveyances contemplated that only to re, 
the Iring would ordinanly obtain supplier at a price freely bargained as 6 Henr) 

:i' fop.74 been replac 
Purveyance statutes are in themselves examples of the principle that not clear c 

~F government must pay for what it takes. It is tempting to infer that reading, Lo 
if 

medieval Englishmen conceived of this as a general politico-legal that the late 
principle. That may, however, not be permissible in the absence of then nullific 
other direct evidence. We saw previously that the king's powers were thorized. Ct 

:j, regarded more warily than parliamentary ones, which was why only That wher 
Parliament had eminent domain power. At a certain stage of history it for the Cc 
is not unusual, to find what are later systematized as general principles that part c 
applied only to isolated cases. It may be a truism that, viewed chron- have good 
ologically, what begins as the exception ends up as the rule. Still, de two severs 
spite a lack of direct evidence, one may speculate upon some connec- 3 Jac. ReC 
tion between the compensation requirement in eminent domain and a rect our ( 
similar earlier principle for purveyances. Possibly compensation was a happening 

lil general principle or perhaps it was only a principle for purveyances 
that was applied specially by analogy to eminent domain. Callis im 

·i;·l';·:· Just when compensation became an accepted principle of English his proofs a 

:::;:·: 

law is difficult to pinpoint. We can say, though, that it existed from is in point, e 

the beginning of the American colonial period, which is a significant 
point for our purposes. The main problem is that, so far as research gave the co 

shows, there was virtually no discussion of the question by English the Thames 
J.,,~ writers. It is a subject about which they appear to have had remark- have cited c j I 

ably little intellectual curiosity. There is Blackstone's remark that the real signifi~ ..~ 
legislature, in taking a man's land, always gives him "a full indemnifi- his conte. 

i; cation and equivalent for the injury thereby sustained."'" Of course 1622. 

·t i~i this dates from the end of the colonial period. Just how 
:::1 so sure. Sinl A more important discussion, dating happily from the beginning of 

the period, is found in Robert Callis' Reading Upon the Statute of was the fixs~ 
Sewers,'" which was delivered in Gray's Inn in 1622. We may have document,s( 

i-!r some faith in what. he says,' since only a learned barrister of that act, while it 
fi said nothing f ii inn would have been invited to give readings. In the part in question, 

l:j Callis was discussing whether the Statute of Sewers then in force em- It is not un' 

;-.i powered sewer commissioners to build new ditches and drains or Statutory co: 
;i 74. This suspicion is heightened by those statutes that said a purveyance could be 

.I :·::: made only by consent and at an agreed price. S~p~ C.g., Stat 36 EdW. 3, St. i, C. 6 ~7. SLat. 2? 
(13 62); Stat. 2&3 Edw. 6. c. 3(1548). 78. IOCok 

75. 1 BLACKSTONE, COMMENTARIES *139. 79. R.CALI 
76. R. CALLIS, READING UPON THE STATUTE OF SEWERS( 1685). 80. Secnot 
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;bade purveyances contemplated that only to ~repair existing ones. The original statute, enacted in 1427 
dn supplies at a price freely bargained as 6 Henry 6, chapter 5, had given them this power, but it had 

·heen replaced by a later act in the reign of Henry VIII that was 
lemselves examples of the principle that riot clear on the point.77 In fact, shortly before Callis gave his 
~t it takes. It is tempting to infer that reading, Lord Coke's court had held in the Case of the IsEe of Ely78 
·ed of this as a general politico-legal that the later statute conferred no such power. The Privy Council had 
· not be permissible in the absence of ihen nullified that decision by an opinion that new works were aui 
previously that the king's powers were tborized. Callis concurred with the Privy Council and then added:79 

.rliamentary ones, which was why only 
That where any man's particular interest and inheritance is prejudiced in power; At a certain stage of history it for the Commonwealths cause, by any such new erected works, That 

: later systematized as general principles that part of the~ Countrey be ordered to recompence the same which 
It may be a truism that, viewed chron- have good thereby, according as is wisely and discreetly ordered by 
exception ends up as the rule. Still, de- two several Statutes, ...27 Eliz. Chap. 22 [1585] ... And the other 
i one may speculate upon some connec- 3 Jac. Reg. c. 14 C16051'... [which~ may serve as good Rules to di- 
n requirement in eminent domain and a rect our Commissioners [of sewers] to imitate upon like occasion 
rveyances. Possibly compensation was a j ' happening.· 
it was only a principle for purveyances 

.nalogy to eminent domain. Callis implies that compensation was a general principle, though 
:came an accepted principle of English his proofs are neither ancient nor strong. The statute of 27 Elizabeth 
re can say, though, that it existed from is in point, since it authorized ti~e city of Chichester to dig a canal and 
n colonial period, which is a significant required compensation. Buf the statute of 3 James was miscited; it 
nain problem is that, so far as research gave the commissioners of sewers control over certain tributaries of 
· discussion of the question by English the Thames and said nothing of takings or compensation: He might 
lyhich they appear to have had remark- have cited other better and slightly older statutes, aS we will see.'The 

There is Blackstone's remark that the real signilicande of his statement is that he, as a fairrepresentative of 
'd, always gives him "a full indemnifi- his contemporaries, thought compensation required in principle in 

:injury thereby sustained."75 Of course 1622. 
colonial period. · I Just how long· before that time the principle was recognized is not 
~n, dating happily from the beginning of so sure. Sincethe 1427 original Statute of Sewers, mentioned above, 
:rt Callis' Reading Upon the Statute of was the first clear exercise of eminent domain we have been able to 
j in Gray's Inn in 1622. We may have document,so we cannot expect to ~nd compensation earlier. The 1427 
since only a learned barrister of that act, while it authorized the sewer commisSioners to build new works, 

:o give readings. In the part in question, said nothing ab;out compensation or about procedures to acquire land. 
the Statute of Sewers then in force em- It is not until the early sixteenth century that we find examples of a 

:s to build new ditches and drains or statutory compensation provision. 

by those statutes that said a purveyance could be 
reed price. See, c.g., Stat. 36 Edw. 3, St. I, c. 6 77. Stat.23 Hen.8,c.S(1531). 

78. 10 Coke. 141, 77 Eng. Rep. 1139(1610). 
~s*139. 79, R.CALus~supranote76,at 104. 
3 STATUTE OF SEWERS (1685). 80. Se~note47 andaccompanyingtext, s~~pm. 
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One enticing theory, which might be made out, is that the require. new worke 
ia . 

ment came to be accepted sometime around the turn of the century safely concl 
after a period of doubt. We have previously mentioned the 1512 act by Parliame 
that ordered fortifications on the Cornish coast, land therefor to be earlier, but 
used expressly without compensation." Then, two or three years Throughe 
after, we find a statute authorizing the city of Canterbury to improve a became a re 

.';.: i-; river channel, requiring compensation for destruction of mills and ready cited ·-· ·.: 

dams.82 Later sixteenth century statutes similarly required cities or bridges, for 
; counties to pay for land invaded in making river improvements Parlia- fens.86 No ~ 

ment authorized."" From these bits of evidence it might be supposed f~,~ taking 
i that the compensation requirement emerged as an accepted principle vided for its ·'"·r·. 

around the time of the 1512 statute. However, the matter is clouded examine ev 
by the fact that that statute was for constructing fortifications, The statement. I 

i~i~4~~ri king had a prerogative power to erect fortifications on private land been sample 
without compensation, on the theory he had a kind of servitude for the Realm a 
the purpose.84 Our statute may well have been viewed by its enactors liament exte 
as being in aid of the king's power. So, for that matter, might the ican colonia 

~liliB statute of Sewers have been viewed, in a somewhat different way, for In the co 
iIb-31. the king had prerogative power to, and did; appoint sewer commis- established 

sioners, In fact, Coke believed the purpose of the 1427 Statute of Revolution. 
i I i ·, sewers was to enlarge the powers of commissioners previously ap- apparently i 

pointed by the king, to allow them to take the freehold for new works. of printed ( 
which, Coke said, only Parliament could authorize.85 practical pu. 

Thus viewed, an essential difference appears between the Cornwall colonial.emj 
fortification statu~e and the later acts confetring power on cities and the richer' 

::·· 

counties; These political bodies were not exercising the king's power tures. ThZ,, 
but Parliament's power of eminent domain. Compensation, though picture of cc 
required in the latter case, might not be in the former, and the two for the takin 
cases not be contrary. The Statute of Sewers was different yet, be- Compens. 

setts Bay ur cause, while it may have been intended to aid the king's commission- 
ers, it gave them powers the king had not, powers of eminent domain. 1650's, tho~ 
If the compensation principle was recognized in 1427 as it was in the however, ge 
next century, the commissioners would have had to pay for lands for local level ft 

81. Stat.4Hen.B,c. 1(1512). 86. Sccnote 
82. Stat.6Hen.8,c. 17(1514-1515). 87. Sec, ed 83. See Stat. 31 Hen. 8, c. 4 (1539); Stat. 27 Eliz., c. 20 (1585); Stat. 27 Eliz., c. Takings ond the II 

22 (1585). Sec nlso Stat. 7 Jac. I, c. 19(1609). 88. The M: 
84. See Case of the King's Prerogative in Saltpetre, 12 Coke. 12, 77 Eng. Rep. NICHOLS, Sllpr(l 

'"'"~'~:~ 1294(1606)16 COMYNSIS DIGEST OF THE LAWS OF ENGLAND 28-52 (4th ed. 1800). (1910). Loyd 
85. Case of the Isle of fly, 10 Coke. 141, 77 Eng. Rep. 1 139 (1610). relied on are no 
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: be made out, is that the require. ,e, works. What the~ historical facts were, we do not know. We can 
:Ime around the turn of the century safely conclude only that eminent domain compensation was required 
:previously mentioned the 1512 act by Parliament as early as 1514-1515, that it may have been required 
: Cornish coast, land therefor to b, earlier, but that there is not sufficient evidence on the latter point. 
;ation.81 Then, two or three years Throughout the seventeenth and eighteenth centuries compensation 
: the city of Canterbury to improve a became a regular feature of English parliamentary acts.We have al- 
.sation for destruction of mills and 

ready cited at length many, many such statutes concerning roads, 
statutes similarly required cities or bridges, fortifications, river improvements, and the draining of the 
n making river improvements Parlia- fens.86 No statute of that era has been found denying compensation 
its of evidence it might be supposed for a taking. Until the Lands Clauses Act of 1845,.each statute pro- 
nt emerged as an accepted principle vided for its own compensation scheme, if any; so, one would have to 
:ute. However, the matter is clouded 

examine every act of Parliament to make an absolutely definitive 
;for constructing fortifications. The statement. However, so many statutes dealing with public works have 
,erect fortifications on private land been sampled, a large percentage of those indexed in the Statutes of 
leery he had a kind of servitude for the Realm and the Statutes at Large, that it is conservative to say Par- 
veil have been viewed by its enactors 

liament extended compensation as the usual practice during the Amer- 
,wer. So, for that matter, might the ican. colonial era. 
led, in a somewhat different way, for In the colonies themselves the granting of compensation was well 
to, and did, appoint sewer commis- establishe~d and extensively practiced at and before the time of the 
the purpose of the 1427 Statute of R~volution. This history h~ been largely lost to current scholars, who 
srs of commissioners previously ap- apparently have not looked for it in the right place."' The virtual lack 
n to take the freehold for new works, 

of printed colonial appellate decisions denies that usual source for 
It could authorize.85 

practical purposes. A few post-colonial opinions.sketch intheir states' 
:rence appears between the Cornwall colonial eminent domain practices, and these will be mentioned. But 

acts conferring power on cities and the richest:source is the highway statutes adopted by colonial legisla- 
.t-e not exercising the king's power tares. These, together with a few other records, give a rather definite 

lent domain. Compensation, though. picture of compensation practices for roads, no doubt the main cause 
It not be in the former, and the two 

for the taking-of land. 
.ute of Sewers was different yet, be- 

Compensation for road lands reportedly was given in Massachu- 
~tended to aid the king's commission- setts Bay under a 1639 law and in New Amsterdam as early as the 
: had not, powers of eminent domain. 1650's, though little detail is available on these practices.88 We do, 
Is recognized in 1427 as it was in the however, get an intimate glimpse of compensation at work on the 
would have had to pay for lands for 

local level from the record of an order entered by the Suffolk County 

86. Sec notes 28-32, supra. 
87. See, e.g., 1 P. NICHOLS, EMINENT DOMAIN 53-58 (Rev. 3d ed. 1964); Sax, ;Stat. 27 Eliz., c. 20 (1585); Stat. 27 Eliz., c· Takings and the Police Power, 74 YALE L.J. 36(1964). 

609). 88. The Massachusetts Bay act, I Laws of Mass. Bay Colony 64 (1639). 1 P. Itive in Saltpetre, 12 Coke. 12, 77 Eng. Rep. NlcHors, srcp~r~ note 87, at 54, and W. LouD, EARLY COURTS OF PENNSYLVANIA 246-47 LAWS OF ENGLAND 28-52 (4th ed. 1800). (1910). Loyd also describes the New Amster~am system at 245-46. The sources 141. 77 Eng. Rep. 1139 (1610). relied on are not available to the writer. 
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I: ~oston) Court on 27 January 167311674.89 Some landowners in the same. 
5 Milton were awarded sums for land taken for a new road, "because appeal to the( 
d. [the Law] doth alow Satsfaction [sic] for Land in Such Cases if the by the citize~ 

direction of to~ parties Requier it." Even more revealing are several entries from 
:li I the same era for the County Court at York, Maine, which was, of basic scheme ( 

1 course, then a part of Massachusetts politically. The earliest, for 6 variation in de 

July 1669, shows that commissioners were appointed to lay out a road Delaware, Ne~ 
across Godfrey Shelden's land and to fix the compensation to be paid Vania.94 

~· him by the town of Scarborough.BO As to others whose lands were Data for thr 
occupad, me court added, tho~e ~uho~ g.ounds arr Tlrspsal upao yedcnccsm are to be satisfyed according to Law." Another order, in 1671, ap- i" 1851 revic 
pointing a committee to lay out a road directed that "where any awarded for e 

person suffers Inconvenience relateing to his propriety by the Conven- times."" Maryl 
ject, but a 172 ~nce of the Road, It is to bee valewa & fully made good by the 

Townes within whose limitts it falls, to all reasonable satisfaction."gl aS it Was not s 
Jersey apparel Later, briefer minute entries of 169711698, 1705, and 1710 are con- 

sistent with the two earlier ones."" The suggestion is of a well-defined tio", on the d 
principle, understood at the working level and going back to the 
mid-seventeenth century or earlier in Massachusetts. 94. Conn. act 

Then we have highway acts for most of the colonies and can fill in ~r~eJe~nST,~iS,,~rC,LsP 
the gaps for some others with cases from statehood days. In the colo- M,,,,,B COLON1 act of 1752, foun< 
"ies, somewhat differently than in England at the time, the custom UpO* DEL~W~RB was to adopt a general act for the building and repair of highways. found in ACTS A MAJESTIES PROVIP 

i! The Massachusetts statute of 1693, itself seemingly derived from the 1726); N.C. L. -· 
i 1639 act, followed a scheme that later appeared in several other colo- NORTH-CAROLII Acts OF ASSEi.[~~l nies.93 Anyone, such as a town, that wanted a new road applied to the 1775). As to Pent 

lands could be ta county court, which appointed a commission to report on the need. 
Upon the commissioners' report, if the court found the road needed, a p'ie'a'y 8overnmt notes 16-17 and a: 

i- local "jury" was appointed to lay out the route. Compensation was pensation onlyfor 

provided for as follows: "Provided, That if any Prrson be Ulaeby a matter of gener. 

i.i;·I damaged in his Propriety or Improved Ground`s, the Town shah make 
·written name of ic 

him reasonable Satisfaction, by the Estima'tion of those that Laid out will be found subsl 
ii 95. Parhamv. 

had not previousl: i- 
to the increase in 

i'·~·dOl'i though the write 

I 89. 31 COLONIAL SOCIETY OF MASSACHUSETTS, PUBLICATIONS (RECoRDS OF THE Georgia colonial 
li:9:· SUFFoLK COUNTY COURT 1671-1680) 400-01 (1933). McCloud ed. 193 

90. 2 PROVINCE AND COURT RECORDS OF MAINE 177 (C. Libby ed. 1931). compensation. 
·i i i:,i 91. 2 id, at 220. 96. T. B~CON, 

92. 4 id. at 95; 4 id, at 318; 4 id. at 376-77. TION OF THE LAW! 
: 93. Mass. L. 1693, Ch. 10, found in ACTS AND LAWS, OF HIS MAJESTYIS PROVINCE page 264 of the lat 

g' OF THE MASSACHUSETTS-BAY IN NEW-ENGLAND 47-49 (B. Green printer 1726). 
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..y 167311674.89 Some landowners in the same...." An owner aggrieved by the "jury's" estimate could 
,r land taken for a new road, "because appeal to the county court. Once a road was built, it was maintained 
ion [sic] for Land in Such Cases if the by the citizens of the towns through which it ran, who, under the 
ore revealing are several entries from direction of town "surveyors," had·to donate labor and materials. This 
Court at York, Maine, which was, of basic scheme of highway establishment and maintenance, with some 

Ichusetts politically. The earliest, for 6 vasiation in details, was eventually followed by statute in Connecticut, 
;sioners were appointed to lay out a road Delaware, New Hampshire, North Carolina, and partially in Pennsyl- 
1 and to fix the compensation to be paid vania.94 
ough.g0 As to others whose lands were Data for the other c6lonies is more checkered, but everything there 
hose whose grounds are Trespased upon is evidences compensation for road lands. The Georgia Supreme Court 
: to Law." Another order, in 1671, ap- in 1851 reviewed the matter and said compensation had been 
r out a road directed that "where any awarded for enclosed, though not for unenclosed, land in colonial 
relateing to his propriety by the Conven- times."" Maryland's st~itutes seem not to have touched upon the sub- 
bee valewd & fully made good by the ject, but a 1724 act permitted the cutting of timber for bridges as long 
it falls, to all reasonable satisfaction."gl as it was not suitable for "Clapboards or Coopers Timber.""" In New 
of 169711698, 1705, and 1710 are con- Jersey apparently land for local roads was taken without compensa- 
nes.92 The suggestion is of a well-defined tion, on the theory the owners' benefits exceeded losses, while main 
: working level and going back to the 
arlier in Massachusetts. 1 94. Conn. act, undated but before 1715,.found in AcrsaND LAWS OF HIS 
ts for most of the colonies and can fill in M~JES'Y'S ENGLISH COLO~Y OF CONNECTICUT IN NEW ENGLAND IN AhMERICA 85-88 (T. 

Green printer 1750), and in substantially same language in Acrs AND LAWS OF HIS n cases from statehood days. In the colo- M,,,,·, c,,,,, CONNECTICUT IN NEW ENGLAND 51 (T. Green printer 1715); Dela. 
ban in England at the time, the custom aCt Of 1752, found in LAWS OP THE GOVERNMENT OF NEWCASTLE, KENT AND SUSSEX 

UPON DELAWARE 334-41 (B. Franklin & D. Hall printers 1752); N.H. act of 1719, for the building and repair of highways. found in Ac-rs AND LAWS PASSED BY THE GENERAL COURT OR ASSEMBLY OF HIS 
f 1693, itself seemingly derived from the M"JES~ES PROVINCE OF NEW-HAMPSHIRE IN NEW-ENOULND 149-51 (B. Green printer 

1726); N.C. L. of 1764, ch. 3, found in ACTS OF ASSEMBLY OF THE PROVINCE OF 
.at later appeared in several other colo- NORTH-CAROLINA 310-13 B. Davis printer 1773); Pa. L. of 1700, ch. 55, found in 

~va, that wanted a new road applied to the ACTS OF ASSEMBLy OF THE PROVINCE OF PENNSYLVANIA 9.(Hall & Sellers printers 1775). As to Pennsylvania, the word "partialiy" in text refers to the fact that road 
ted a commission to report on the need. iands could be taken without compensation becai~se, in its original grants, the pro- 
,ort, if the court found the road needed, a p'iefa'y government added an extra six percent of land for future road use. See notes 16-17 and accompanying text, supra. Therefore, the 1700 statute allowed com- 
to lay out the route. Compensation was pensation only for improvements on the land but not for land itself. See M'Clenachan 
'ravided, That if any Person be thereby Y· CU"Vis 3 Yeates 362 (Pa. 1802), and Feree v. Meily, 3 Yeates 153 (Pa. 1801). As 

a matter of general interest, the Pennsylvania statute book cited above, belonging to 
Improved Grounds, the Town shall make the law library at the University of Washington, bears on the title page the hand- 
by the Estimation of those that Laid out ~wTi'fe" name of its original owner, John Dickinson. Another exaFnple of his signature will be found subscribed to the United States Constitution. 

95. earham v. Justices, 9 Ga. 341 (1851). The holding is that, while.compensation 
had not previously been required for unenclosed land. it henceforth would be, owing 
to the increase In its value. Apparently there was no colonial statute on the question, 
though the writer is unwilling to state this categorically. The only collection of MASSACHUSETTS. PUBLICATIONS (RECORDS OF THE Georgia colonial statutes available, GEoRoIa COLONIAL tAWS 1755-1770, 324-34 (I. ,) 400-01(1933). McCloud ed. 1932), contained a general road act of 1766 that did not deal with :ORDS OF MAINE 177 (C. Libby ed. 1931). 
c~mpensation. 

96. T. BACON. LAWS OF MARYLAND AT LARGE c. 14 g 3 (1765); COMPLEAT COLLEC- 
i. at 376-77. TION OF THE LAWS OF MARYW\ND (W. Parks printer 1727). The 1724 bridge act is on Ind in ACTS AND LAWS. OF HIS MAJESTYIS PROVINCE 

page 264 of the latter collection. 
N-ENGLAND 47-49 (B. Green printer 1726). 
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I~ highways were paid for, at least after 1765.sl The compensation sirua- factionfor "Prcl; ~~ 

!~· tion in Virginia is not very clear, despite the preservation in Hening's the compensatior 
Statutes at Large of a n,ber of road acts from 1~32 on.gB There was ever we might vi 
no general compensation scheme by statute, though bridge timbers waS generally of 
and earth fill had to be paid for from around mid-eighteenth century,99 it took. The prine 
Apparently the practice was to take unimproved land for roads with- waS SO 'ecognize 

out compensation·too South Carolina's practices, though not statutory, decisions,'"" In ( 

were well known, even notorious Compensation was given in the few tion"; that is, a 1 

- instances in which improved lands were taken, but not for unimproved road would alwa 

land.'"' The South Carolina Supreme Courtsanctioned this sytem until pied had. One m 

about 1836,'02 raising both the eyebrows ofjudges in other states,'"" and wild frontier. Su( 

':::i:· the hackles of South Carolina's own dissenting judges.'"" but only to the f~ 
One feature of colonial compensation wants explaining. Apparently tice of paying on 

of compensation, 
i the normal, if not universal, pattern was to pay only for improved or 

enclosed land.'05 Even in Massachusetts and colonies that had her We have now 

comparatively thorough statutory scheme, that 
seems to have been the England and Ain 

~::·;- ·· period. One mus 
case. It will be recalled that the Massachusetts statute spoke of satis- 

ii.n cause data to suI 
However, Blacks Scudder v. Trenton Delaware Falls Co., 

I N.J. Eq. 694, 156 I1832t The 

,,~j; refers to a 1765 statute that allowed compensation for land for main highways, 
which were thought to benefit all the public and not only adjacent owners. Since the and Callis, comr 

:r;ii"· only statutory collection available to the writer was published in 1750, this could not aS ,, accepted i 
be confirmed. A 1682 road act required counties to build and maintain roads, but 

.P~lb ~ gave no details on procedures to be used. N.J. L. of 1682, c. I, found in GRANTS, mentators, we m: 

·~-a CONCESSIONS NEWZIERSEY lAND] tion. The indicat 

:: :i!::: THE ACTS PASSED DURING THE PROPRIETARY 
GOVERNMENTS 257-58 (A· I.eaming & J· 

ness, all point tc: 
Spicer eds., pub, shortly after 1750). ':'' 

Some of the road statutes dealt with specific roads only or had to do with re- their claim thac . 
pairs.98. Repairs were made on the usual Anglo-American plan for the day, i.e., work 

immemorable 
by citizens under the direction of local suiveyors Va· L. 

iii i: Hening's Stats. 436 (1823); Va· L. 1705, Ch· 39, in 3 Hening's Stats. 392 (1812); Va. 
The English : 

L. 1748, Ch· 28, in 6 Hening's Stats. 6i1-69 (1819). The most interesting statutes having 
to do with establishing roads were: Va L. 1632, Act 50, in 1 Hening's Stats. 199 compensation pr 

(1823); Va. L. 1705, Ch· 39. supra; and Va. L. 1748,Ch.28,supm Of the subject. ~ 
i Va. L. 1738, Ch· 7, in 5 Hening's Stats. 31-35 (18 9); Va. L. 1748, Ch· 28, 

iii in 9Q)Hening's Stats. 64-69 (1819); Va L. 1762, Ch· 12, in 7 Hening's Stats. 579 (1820). What, in the rel; 

100. Sc~ Stokes v. Upper Appomatox 
Co., 3 Leigh 318, 337-38 (Va. 1831) for property int~ 

~lililiF : Lindsay v· Commissioners, 2 Bay 38 (S.C. 1796). 
S,, also State v· Dawson, have to look init (Brooke, j;) 

3 Hill 100 (S.C. 1836);101. Shoolbred v· Corporation of City of Charleston, 2 Bay 63 
ment cited by ea 

state v. Dawson, 3 Hill 100 (S.C. 1836); Shoolbred V. Corporation of City of 0n jurisprudence (S.C. 1796). 
Chls~ston, 2 Bay 63 (S.C. 1796); Lindsay v. Commissioners, 2 Bay 38 (S.C. 1796). 

103. See Parham v. Justices, 9 Ga. 341, 348 (1851); 
Biijodgood v. Mohawk s( The first of t~ 

interested in the H.R.R., 28 N.Y. Comm. L. (18 Wend. )9(1837). 

104. See especially State v. Dawson, 3 Hill LOO (S.C. 1836) (Richardson, J·~ 

1' Except in Pennsylvania, where, owing to the unusual nature of the pro;~ 
Delaware Falls Co. dissenling) 106. Sec espacic 

prile~~ry grants, payment was made only for the improvements situated on improvea (S.C. 1196)(argumel 

land, but not for the soil itself. Sec note 94, slcprcc. 
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.ast after 1765.97 The compensation situa- faction for "Propriety or Improved Grounds." This is not a denial of 
I clear, despite the preservation in Hening's I the compensation principle, or was not so regarded at the time, how- 
ber of road acts from 1632 on."" There was ever we might view it in our day. In a time when unimproved land 
scheme by statute, though bridge timbers was generally of little worth, a new road would give more value than 
d for from around mid-eighteenth century.ss it took. The principle is the still-familiar one of offsetting benefits and 
as to take unimproved land for roads with- I was so recognized by judges who commented upon it in early state 
h Carolina's practices, though not statutory, decisions.'" In effect, the colonials made an "irrebutable presump 
torious. Compensation was given in the few tion"; that is, a rule of law by the fictionalizing process, that a new 
:d lands were taken, but not for unimproved road would always give more value than the unericlosed land it occu- 
la Supreme Court sanctioned this sytem until pied had. One may feel this a violent assumption, even for land on a 
1 the eyebrows of judges in other states,'"" and I wild frontier. Such an objection, however, goes, not to the principle, 
lina's own dissenting judges.'"" but only to the facts on which it should be applied. The colonial prac- 
compensation wants explaining. Apparently tice of paying only for unenclosed land did not deny the general right 
al, pattern was to pay only for improved or of compensation. 
1 Massachusetts and colonies that had her We have now seen that compensation was the regular practice in 
tatutory scheme, that seems to have been the England and America, as far as we can tell, during the whole colonial 
sat the Massachusetts statute spoke of satis- period. One must stop short of saying it was invariably practiced, be; 

cause data to support that kind of statement will never be assembled. 
:laware Falls Co., 1 N.J. Eq. 694, 756 (1832). The 

Bowever, Blackstone, writing near the end of the colonial experience, rat allowed compensation for iand for main highways, 
all the public and not only adjacent owners. Since the and Callis, commenting at the beginning, both regard compensation 
ble to the writer was published in 1750, this could not 
:t required counties to build and maintain roads, but " a" accepted principle. Had there been more contemporary com· 
to be used. N.J. L. of 1682, c. i, found in GRANTS, mentators, we might know more surely how they regarded the institu- 

INSTITUTIONS DF THE PROVINCE OF NEW-JERSEY [ANDJ tion. The indications, though they lack that final degree of conclusive- PROPRIETARY GOVERNMENTS 257-58 (A. Leaming & J. 

:~~lealt with specific roads only or had to do with re- ness, all point to one conclusion: early state courts were justified in 
usual Angle-American plan for the day, i.c., work their claim that compensation was a principle of the common law---of 
Jf local surveyors. Va. L. 1657-1658, Act 9, in I immemorable usage in our land and in the land of our land. 

L. 1705. Ch. 39. in 3 Hening's Stats. 392 (1812); Va. 
Stats. 64-69(1819). The most interesting statutes having The English and colonial usage, while it was precedent for the 
were: Va. L. 1632, Act 50, in 1 Hening's Stats. 199 compensation principle, did not touch upon one important dimension 
lro; and Va. L. 1748, Ch. 28. JNpro. of the subject. What is the theoretical justification for compensation? 1 5 Hening's Stats. 31-35 (1819); Va. L. 1748, Ch. 28, 
9); Va. L. 1762, Ch. 12, in 7 Hening's Stats. 579 (1820). What, in the relationship between citizen and state, requires payment r Appomatox Co., 3 Leigh 318, 337-38 (Va. 1831) 

for property interests taken? For the answers to these questions, we 
oners, 2 Bay 38 (S.C. 1796). See also State v. Dawson, have to look ir;itiaUy to the third source of the compensation require- ~lbred v. Corporation of City of Charleston, 2 Bay 63 

ment cited by early American decisions, a group of continental writers 
till 100 (S.C. 1836); Shoolbred v. Corporation of City of on jurisprudence. 
796); Lindsay v. Commissioners. 2 Bay 38 (S.C. 1796). 
ces, 9 Ga. 341, 348 (1851); Bloodgood v. Mohawk sr The first of these writers in point of time, Hugo Grotius, was Little 
;~e~daly~d;11,8J37)Hill 100 (S.C. 1836) (Richardson, J·~ interested in the compensation issue. About all he said was that com- 
.nia, where, owing to the unusual nature of the pro- 106. Sec c?spcciolly Parham v. Justices, 9 Ga. 341 (1851); Scudder v. Trenton 
made only for the improvements situated on improved' Delaware Falls Co., 1 N.J. Eq. 694 (1832); Lindsay v. Commissioners, 2 Bay 38 
SrF note 94, sNprcl. (S.C. 1796) (arguments of counsel against motion). 
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pensation was required.'"' Samuel Pufendorf, writing a bit later in 1 nizedtherewas 
1672, does briefly offer a rationale:108 I heacknowledg 

Natural equity is observed, if, when some contribution must be made ection, should 
to preserve a common thing by such as participate in its benefits, each nance of it." Th 

: of them contributes only his own share, and no one bears a greater ciple of just sha 
burden than another.... [T]he supreme sovereignty will be able to fundamental pt 

I seize that thing for the necessities of the state, on condition, however, 1 ItheendofGo· 
that whatever exceeds the just share of its owners must be refunded It would, of co~ 
them by other citizens, of preserving p2 

ii Emerich de Vattel agrees that "the burdens of the State should be property 
borne equally by all, or in just proportion."l" The fourth scholar I" essence, i 
usuany ~ssodared viUI the ~aup, Cornelius Van Bynl;crshaeL, seems 

i to be in general agreement. 1'0 
The theory here is that of just share~that a citizen should be ex- Sociefy became 

pected to bear no greater cost of government than other citizens. Why Other, so that ii 
i.- : .,f which were 

is that so? Pufendorf bases the theory on "natural equity," which is 
·:i.:'L nature. Govern 

shorthand for, "I refuse to seek a more fundamental reason, but rest 
my case in the belief I have reached a proposition you will accept jects have surr 

:i: without demonstration." May we not still ask what would be so bad They recognize 
about government exacting property of greater value from one citizen e'tY to operate 

could extract a than from his fellows? This question is really two. The first part asks 
r whether there is a general principle that government should treat sub- purposes to hir 

j,,ts equally, as enshrined in the equal protection clause of the asked to give 1 
fourteenth amendment to the United States Constitution. Assuming domain present 

upon first thi·' 
there ought to be a general principle of equal treatment, the second 

i :::; 
Lockeianisri·1 

:·'· question arises: Should this assumed principle be extended to property 
interests? even among ph 

The answer begins with John Locke, despite the fact that he did not t'act. Hobbes a 
directly discuss the compensation question. At an earlier point in this a way that wor 
article Locke was quoted supporting the proposition that a taking had pe"sation. Hot 
to be consented to by the owner's legislative representatives.'ll Only rights against ~ 

iiii' reluctantly did Locke concede that government should have the power Right of the S· 
I to compel the surrender of tax money or property. However, he Fecog- thing belongs te 

subjects as it jul 
No claim is 1 107. H. GRonvs, DEJURE BELLI AC PACIS 385, 807 (F. Kelsey transl. 1925). 

108. S. PUFENDORF, DE JURE NATURAE ET GENTIUM 1285 (C. and W. Oldfather 
transls. 1934). 109. E. DE VATTEL, THE LAW OF NATIONS 96 (C. Fenwick transl. 1916). 112. T.HoesE~ 

110. C. VAN BYNKERSHoEK, QUAESTIONUM JURIS PUBLICI 218-23 (T. Frank transl. 113. Is this a t 

1930). CONTRACT, found : 
111. Sec note 53 and accompanying text, s~cpm. Crans~on transl. 19 
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_rel Pufendorf, writing a bit later in nized there was no other way for government to be supported, and so 
ale:'"" he acknowledged "'tis fit every one who enjoys his share of the Prot- 
when.some contribution must be made I ection, should pay out of his Estate his proportion for the mainte- 
such as participate in its benefits, each nance of it." The word "proportion" is a reference to Pufendorfs prin- 
~wn share, and no one bears a greater ciple of just share. Locke, however, carries the matter back to a more 
he supreme sovereignty will be able to fundamental proposition. He says the "preservation of Property" is 
ies of the state, on condition, however, "the end of Government, and that for which Men enter into Society." 
share of its owners must be refunded It would, of course, be absurd to form a government having "the" end 

of preserving property, and then to use that government to take away 
: "the burdens of the State should be propertY· 
st proportion."'" The fourth scholar In essence, Lockeian social contract theory says this: When men 

~p, Cornelius Van Bynkershoek, seems were ina simple state of nature, before government was formed, they 
enjoyed private property and personal liberty unhindered. As natural 

Ist share--that a citizen should be ex- Society became more complex, its members impinged upon each 
,f government than other citizens. Why Other, so that it became necessary to form governments, the purpose 
e theory on "natural equity," which is Of which iyere to preserve the private rights enjoyed in the.state of 
k a more fundamental reason, but rest "ature. Government is a servant, necessary but evil, to which its sub- · 
reached a proposition you will accept jec$ have surrendered only what they must, and that grudgingly. 
we not still ask what would be so bad They recognize that government needs their money and other prop- 
,perty of greater value from one citizen erty to operate, but it would defeat the very purpose if government 

.estion is really two. The first part asks could extract a larger share from a subject than it needs to serve its 

ciple that government should treat sub- purposes to him. Applied to taxation, this means no man should be 

1 the equal protection clause of the asked to give more than pays for his share of protection. Eminent 
r~nited States Constitution. Assuming dpmain presents a special problem; for·by its nature it falls unevenly 

,iple of equal treatment, the second upon first this man then that. Compensation evens the score. 

umed principle be extended to property Lockeianism certainly is not the only theory of government, not 
even among philosopher's who in general subscribe to the social con- 

a Locke, despite the fact that he did not tract. Hobbes and Rousseau, both subscribers, describe the contract in 

ion question. At an earlier point in this a way that would obviate the necessity, if not the possibility, of com- 
orting the proposition that a taking had pe"sation. Hobbes states flatly that, while subjects have property 
ler's legislative representatives.'l' Only rights against each other, they have none "such, as excludelh the 
that government should have the power Right of the Soveraign."llz In Rousseau's paternalistic state, every- 
money or property. However, he recog- fhing belongs to the sovereign, which parcels property rights out to its 

subjects as itjudges their needs."" 
.e PACIS 385, 807 (F. Kelsey transl. 1925). No claim is here made that Locke is right or wrong in any ultimate 
TURAE ET GENTIUM 1285 (C. and W. Oldfather 

IAnoNs 96 (C. Fenwick transl. 1916). 1 112. T. HOBBES, LEVIATHAN 235-36 (A. Waller ed. 1904). 
STIONUM JURIS PUBL1CI 218-23 (T. Frank transl. 113. Is this a harsh interpretation of Rousseau? Read Bk. 1, Ch. 9, of his SoclaL 

CONTRACT, found in J. RovssEAu, THE SOCIAL CONTRACT 65-68 (Penguin Books, M. 
18 text, s~cpm. Cranston transl. 1970). 
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F~: tion, by what meal. : 
senseonly that his was the accepted theory of government in Amer- taking of property i 
ica when the American doctrine of eminent domain was being ham- 

·t :.I ,imply describe a pr mered out. The earliest eminent domain clauses, such as Massachu- 
dreads are visited uI 

5i ·ii. setts', were mostly paraphrased from chapter XI of his Essay on Civil the objects, not the 
;·lj Government.ll4 Indeed, the very idea of a written, ratified constitu. loss of property, so 

E tion is an embodiment of the social contract. t,ction of private pr 
" 'i.i Professor Joseph L. Sax denies that the purpose of the compensa. We return, then, 

tion requirement was protection of private property or, as he puts it, even the score when 
w. iii "value maintenance."ll5 Speaking especially of Grotius, Vattel, and :::I: Pufendorf, he says their concern was not the fact of loss, but the erty rights beyond 1 

~iiif;b danger that subjects might be tyrannized by ill-considered, hasty, or Sumably always ha 
~6·:6:i transferred to the g 

discriminatory takings. Political freedom, not proprietary protection, ttaxation? At an ea 
is the interest at stake, 

:i There are several problems with this theory. Most obvious, Pro- 
involved in taxatio: 

fessor Sax has stated a basis for the so-called public-use limitation in- 
'BS:l :~e stead of for the compensation requirement. Grotius, Vattel, and Pu- principle of'Tust sh 

fendorf, as well as Bynkershoek, were very interested in the question a graduated incom~ 
John Locke must r 

j : 

Of the purposes for which eminent domain could be used, They agreed 

~.-i the power could not be used arbitrarily but carried on a lively discus- the theory of'Tust 
ii. :iiiiSiI·:l sion about whether it had to be for "public advantage" (Grotius), 116 u"eve" tax rates b~ 

"public welfare" CVattel),"? "necessity of the state" (Pufendorf),"8 or 'eceive corresponci 
"public utility" ~ynkershoek).llg The passages upon which Professor This is the atgume: tected and benefitte 
Sax relies relate to that discussion. His explanation also ignores the ices as national de 'f influence of John Locke, nor does he acknowledge the extensive 
.9nglo-Amcriean erperience wiUI compcnnation during me colonial Theentenltou" i 
pcnod. The ultimate problem airh his theory, howcuer, Is sel(- tb"aliustion is, o~: 
implied. If fear of political oppression is the reason for compensa- Nevertheless, the 

ji: Lockeian principle 
When, however 

;Bil on the theory that 114. Compor~ J. LocrE. AN 
Essav CDNCERNING CIVIL GOVERNMENT 376-80 (P. 

Laslett ed. 1960), with Ihe following.: MASS. CoNST., Declaration of Rights, art. X 

·i: !·.; 

(1780) found in 3 F. THORPE, FEDERAL AND STATE CONSTI~ITIONS 1891(1909); DEL. ferent persons or 
CONST. art. I, Sec. 8 (1792) found in 1 id. at 569; N.H. COI;IST., Part I, art. XII Rousseauist, In Pc 
(1784), found in 4 id. at 2455; PA. CONST., Declaration of Rights, art. VIII (1776) 
found in 5 id. at 3083; VA. CONST., Bill Of Rights, Sec. 6 (1776), found in 7 id. more than he neec 

lij at 3813. the public, and the 115. Sax, Takings ond the Police Power. 74 YALE L.J. 36, 53-54(1964). 

ill. HCaailuf.ru~~anaPIOI.ars81. that "all have son 

117. E.DEVnrrEL.Jupranote 109,at96. 118. S. PUFENDORF, supra note 108, at 1285. Pufendorf explains he does not mean 
absolute necessity but necessity as a matter of degree, as long as the requirement was 

Sec notes 53 : 

I~ : ~19I'l: not too much relaxed. 120. 
119. C. VAN BYNKERSHOEK, suprrr note 110, at 218. Bynkershoek equates his 121. J.RoussE~o. 

standard of "public utility" with Grotius's standard, which was given in text of the transl. 1970). 

'~~ '"" di present chapter as "public advantage." The difference may be only in translation 

'' 
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.,d theory of government in Amer- fio", by what means might that oppression be accomplished? By the 
f eminent domain was being ham- taking of property interests. "Oppression," "tyranny," and like words 
lomain clauses, such as Massachu~ Simply describe a process or phenomenon by which objects the subject 
m chapter XI of his Essay on Civil d'eads are visited upon him by his rulers. He dreads, and would avert, 
idea of a written, ratified constitu- the objects, not the empty process. In this case the dreaded object is 
contract. loss of property, so that we see Professor Sax is concerned with pro- 

that the purpose of the compensa- tection of private property after all. 

P private property or, as he put~ it, We'etum, then, to the principle that compensation is designed to 
especially of Grotius, Vattel, and eve" the score when a given person has been required to give up prop- 
was not the fact of loss, but the ertl rights beyond his just share of the cost of government. This pre- 
innized by ill-considered, hasty, or sumably always happens when interests in realty or personalty are 
~eedom, not proprietary protection, transferrad to the government for some specific project. What about 

taxationrAt an earlier~ point the position was taken that the power 
th this theory. Most obvious, Pro- involved in taxation is the same power as~that involved in eminent 
re so-called public-use limitation in- domain. Locke required a legislative act for both and applied the 
luirement. Grotius, Vattel, and Pu- principle of'tjust share" to both.'20 What are the implications for, say, 
Nere very interested in the question a graduated income tax? The first observation one might make is that 
domain could be used. They agreed JOh" Locke must not be resting so easily these days. Beyond that, if 
rarily but carried on a lively discus- the theory of'ljust share" is to be observed, one would have to justify 
~r "public advantage" (Grotius), 116 uneven tax rates by demonstrating that taxpayers paying higher rates 
ssity of the state" (Pufendorf),"e or receive correspondingly higher levels of benefits from government. 
The passages upon which Professor This is the argument when it is said the high-bracket taxpayer is pro- 
n. His explanation also ignores the tected and benefitted more than the low-bracket citizen by Such serv- 
oes he acknowledge the extensive ices as national defense, police forces, schools,'roads, and so forth. 

;mpensation during the colonial The extent to which this is objectively so, or, conversely, is mere ra- 
.,,h his theory, however, is self- tionalization is, of course, one of the great public debates of our day. 
ession is the reason for compensa- I Nevertheless, the argument is still carried on in the form of the 

Lockeian principle ofjust share. 
When, however, unequal tax rates are justified, as fhey often are, 

?ONCERNINC CIVIL GOVERNMENT 376-80 (P. 
IASS. CONST., Declaration of Rights, art. X On the theory that government ought to act as redistributor among dif- 
ND STATE CONSTITUTIONS 1891 (1909); DEL. ferent persons or groups in society, this is non-lockeian. It is 

id. at 569; N.H. CoNsr., Part I, art. XII 
ST., Declaration of Rights, art. VIII (1776) Rousseauist. In Rousseau's view, a member of society is entitled to no 
II of Rights, Sec. 6 (1776), found in 7 id. more than he needs for subsistence. He is trustee of his property for 
·r, 74 YALE L.J. 36, 53-54(1964). 1 the public, and the state's proper function is to redistribute, to the end 

I that "all have something and none of them has too much."'21 Were 
t 1285. Pufendorf explains he does not mean 
~r of degree, as long as the requirement was 

120. Sec notes 53 and 61 and accompanying text, snpra. ote 110, at 218. Bynkershoek equates his 121. J. RoussEAu, THE SOCIAL CON~RACf 65-68 (Penguin Books, M. Cranston 's standard, which was given in text of the 
The difference may be only in translation t'ansl. 1970). 
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this theory to be applied to eminent domain it would produce a system powertodose 3 
; ';; of taking much different from what we actually follow. For instance, I such a road m 

one could justify taking land from an individual for less than full value seems inevitabl 

or even for no compensation if that person were found to possess an tio" on the exe 

t.j;:::I butive principle has not been urged for eminent domain takings as more stringent 
jiT: unequal amount of material things. So far as is known, the redistri~ The more di 

it sometimes is for taxation, ago that the or 

power, a certain inconsistency will be seen to exist at the theoretical eminent domail 
If we view eminent domain and taxation as two forms of the same very interested 

ji!;Il demned but not always for taxes assessed. It may be that the future of it, did seem 
level. We still insist upon exact value replacement for property con- These writer 

will see the redistribution principle applied to eminent domain, though more restricted 
there is no indication this actually is occurring. Until it should occur, dorf and BynL 

I 
dividual's property rights will be taken from him than represents hiswe must say that compensation exists to insure that no more of an in- agree that land 

pleasure, thoug 
just share of the cost of government. That is the purpose and the func- parks. The civi 
tion of the compensation requirement. cisions, appare: 

:i:l 
the so-called pr 

III. THE PUBLIC-PURPOSE LLMITATION justification for 
·I ~': ~~~:~:: In its purest 
i': 'I'I ' 

A private person has the inherent privilege of doing anything he would allow pre 
iw has the natural capacity for, limited by regulations imposed for the which they exis 

protection of others. An artificial person, such as a corporation or the doctrine trc~ 
I; government, may do only those acts given it by its human creators. York's 1837 ct 

' We are fond of saying our state governments are governments of "lim- issue in Bloc;· 
t~ i, ited powers," meaning that they may do anything not expressly denied eminent dom~, 

them. This somewhat misplaces the emphasis. In the first place, the railroad had to 
state constitution has, subject to the amendment process, permanently later as the stat~ 
withheld certain acts from the government. Then there are an infinite everyone know 

i number of acts that might be constitutionally permissible but which did not bar the 
:I the state government, meaning in this instance the legislature, has 'tjust compensa 

never chosen to do. Should some state officer attempt to carry out it would be unj 
some ultra vires act, we would stay him, branding his attempt as either 
unconstitutional or unauthorized. 

·::·'·i:!i·I: : If we view eminent domain as one power among many powers of I f~: 2S~'N"P~"C 
ij 

government, it is clear that it might not be used to further some ultra Limir((tion on Em 
(L949). The Yale c vires end. So, if the state constitution prohibits the legislature from about the public-us 

authorizing a lottery, eminent domain could not be used to acquire ~see"dun~sis,~ P~o~ 
land for a state gambling casino. Or, if no legislative body having the establish the "demis 
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.2 would produce a system power to do so has authorized a road from point A to point B, land for 
tually follow. For instance, such a road may not be condemned. In such cases as these, then, it 
idual for less than full value seems inevitable, even truistic, to say there is a public-purpose limita- 
n were found to possess an tion on the exercise of the eminent power. 
r as is known, the redistri~ I .The more difficult question is whether there is, or ought to be, some 
=minent domain takings as more stringent limitation on the use of the power. We saw a few pages 

ago that the original jurisprrdential writers on eminent domain were 
n as·two forms of the same .very interested in that question, per~iaps more so than in any other . 
n to exist at the theoretical eminent domain aspect.l22 
3acemenf for property con- These writers, however they·might disagree on the proper amount 
.. It may be that the future ofit, did seem to agree that eminent domain should·to some extent be 
to eminent domain, though more restricted than other governmental powers. For instance, Pufen- 
rring. Until it should occur, dorf and Bynkersho~k, while they used different terminology, seem to 
Isure that no more of an in- agree that land should not be condemned for a park for the public's 
om him than represents his - I pleasure, though the state might in general have the power to operate 
is the purpose and the func- prirks. The civil law jurisprudents' views, being quoted in judicial de- 

cisions, apparently influenced nineteenth century courts that devised 
the so-called public-use doctrine. At least the courts found theoretical 

$TION justi~cation for~a result they wanted to reach. 
In its purest, and mostly fabeled, form, the public-use doctrine 

vilege of doing anything he ·I would allow property interests to be taken only if the subject matter in 
regulations imposed for the which they exist, land or things, will be used by the public. Reputedly 
i, such as a corporation or the doctrine traces back to some language by Senator Tracy in New 
:n it by its human creators. York's 1837 case of Bloorlgood v. Mohawk ~·Hudson R.R.123 At 

are governments of "lim- issue in Bloodgood was, first, whether the legislature could delegate 
thing not expressly denied eminent domain power to a railroad and, second, if so, whether the 

basis. In the first place, the railroad had to.pajr for condemned lands before entry or could pay 
dment process, permanently later as the state did. The court answered the first question "yes," for 
t. Then there are an infinite everyone knows the public uses railroads; so, the public-use doctrine 
nally permissible but which did not bar the delegation. On the second issue, the court held that the 
.nstance the legislature, has "just compensation" requirement was for advance payment, since 
officer attempt to carry out it would he unjust to permit a possibly insolvent railroad to occupy 
randing his attempt as either 

122. See notes 116-119 and accompanying text, s~pra. 
wer among many powers of 123. 28 N.Y. Comm. L. (18 Wend.) 9, 56-62 (1837); Comment, Th~ Pltblic Use 
,e used to further some ultra L'm''a''on on Eminent Domainl An Advance Rcquiem, 58 YALE L.J. 599~ 600 

(1949). The Yale comment is a principal source of the comments made in the text 
rohibits the legislature from about the public-use doctrine. One fault with the comment, which does not affect its 
3Uld not be used to acquire Useful"ess for present purposes, is that it assumes the courts took the pure form of 

the public-use doctrine more seriously than they probably did. It is thus easy to 
o legislative body having the establish the "demise" of a thing that hardly ever existed. 

589 



i · ~· 

Washington Law Review Vol. 47: 553, 1972 Eminent Domain 

land before paying. Senator Tracy disagreed with the majority on the I One question nobdi -' 
first point, feeling that "public use" ought rightly to mean possession tional draftsmen inte: 
by a government agency. He even grumbled about the established remarkable, consideri· 
practice of condemning land for highways, for he could not see, if I from the phrase "pri~ 

i "public use" meant "public benefit," where the power could be lim- \KithoUt just compens 
ited. Where, indeed? I is descriptive and nor 

Whatever the rhetoric, the practical limitations imposed by the be taken except for I 
public-use doctrine have been slight. It was most often unlimbered in I Nobody seems to hav 
railroad or mill act cases. A few mill acts were struck down in the there now seem to be 

.:I nineteenth century as involving non-public uses of eminent domain, but anything, the draftsme 
they were generally Uphe~d.124 After all, mill acts had existed in some The words "public 
of the colonies without much question being raised about them.'zs Pennsylvania and Via 
Perhaps the public-use doctrine still has enough vitality that someone said: "But no part of 
might argue it as an objection to an excess condemnation, but with or applied to public u 

hardly an expectation of success. Certainly no one would be so gauche representatives. .. ."' 
as to argue that a public park did not serve a public purpose, at least implied with "taken f 
not since urban renewal has generally been held to be a "public use."126 1776 constitution, h 

It is the urban renewal cases and especially Berman v. Parker'"' amendment's present 
that have made clear that "public use" cannot be argued in any literal or deprived of their I 

i. sense. Not only does Berman sanction the taking of land for renewal sent, or that of their 
i;ii~i early constitutions a ei: and resale, but it speaks, not of public use, but public purpose and of 

that most broadly. One wishes the Court had spelled out its views ogy1131 one with Vir 
more fully. However, the concept seems to be built up out of these propertY rights was 
ideas: eminent domain is no more sacred or profane than other process formula, whi 
powers of government, it may be used in combination with other prived of his life, 

·'i·i:~·ii·;s powers when this would serve a public purpose, and what is a public peers, or by the lavl i 

purpose is up to the legislature~and hardly ever up to the courts. The fully may steer clear 
supreme Court's decision, while it does not constitutionally prevent 
state courts from taking a more restricted view of "public use," is 129. PA. CONST., Decl. 
normative for the federal courts and, no doubt, highly persuasive on FEDERAL AND STATE CONST 

130. VA. CONST., Bill 
the others. Bevman's concept of public purpose seems very close to the AND STATE CONSTITUTIONS : 

iili~ ~~: minimum limitation on eminent domain that Dur system will allow in CONSTITUTIONS 569 (1909) 131. DEL. CONST. art. 

'4 strict theory.l28 2455. 
132. Vf. CONST. Ch· 124. Loughbridge v. Harris, 42 Ga. 500 (1871) imill act held invalid); Commenf was never ratified by the ~ 

suprcr note 123, at 600-08. ratified constitution of 178 
125. 1 P. NICHOLS. EUINENT DOMAIN 58-60(reV. 34 ed. 1964). 133. DEL. CONST. art. 

126. SPE, C.g., Berman v. Parker, 348 U.S. 26 (!954); New York City Housing CONSTITUTIONS 569 (1909) 
I Auth. v. Muller, 270 N.Y. 333, 1 N.E.2d 153 (1936); Comment, supra note 123, in 3 id. at 1688; N.H. Cc 

at607-14. CoNs-r. art. XIII (1777), 1 
127. 348 U.S.26(1954). art. XII (1776), found in 
128. Sec text accompanying note 122, s~pm. ) at3257. 
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.jith the majority on the One question nobody has much worried about is what the constitu- 
ghtly to mean possession tional draftsmen intended concerning public purpose. This is a bit 
:d about the established remarkable, considering that the public-use doctrine supposedly came 
for he could not see, if from the phrase "private property shall not be taken for public use 
the power could be lim- without just compensation." Grammatically, of course; "public use" 

is descriptive and not limiting. The phrase does not read "shall not 
itations imposed by the I be taken except fdr public use and not without.just compensation." 
most often unlimbered in ~obody seems to have worried about.that either, strangely. Nor does 
were struck down in the there now seem to be much readily available evidence about what, if 
~ of eminent domain, but anything, the draftsmen thought about "public use." 
acts had existed in sbme I The words "public use" first appeared constitutionally in 1776 in 

Ig raised about them.'%s Pennsylvania and Virginia. Pennsylvania's 1776 Declaration of Rights 
ugh vitality that someone said: "But no part of a man's property can be justly taken from him, 
condemnation, but with or applied to public uses, without his own consent, or that of his legal 

~ one would be so gauche representatives. ,. ."'29 No public-use limitation would, of course, be 
a public purpose, at least -implied with "takeil·from him" included in the disjunctive. Virginia's 
:Id to be a "public use."l26 1776 constitution, however, gives the same difficulty as the fifth 
~lly Berman v. Parkerl27 amendment's present language: "That ... all men ,.. cannot be taxed 
,t be argued in any literal or deprived of their property for public uses, without their own con- 
Iking of land for renewal sent, or that of their representatives so elected. .. ."130 Two other 
,ut public purpose and of early ~onstitutions agreed essentially with Pennsylvania's phraseol- 
lad spelled out its views ogy,l3' one with Virginia's.l32 The commonest language respecting 
be built up out of these property rights was what may be called the Magna Charts or due 
i or profane than other I process formula, which typically said no freeman ought to be "de- 

I,mbination with other prived of his life, liberty, or property, but by the judgment of his 
use, and what is a public peers, or by the law of the land."'"" For present purposes, we merci- 
ver up to the courts. The fully may steer clear of the difficult question whether this was intend- 
t constitutionally prevent 
view of "public use," is 1 129~ p, c,,,,., Declaration of Rights, art. VIII (1776), found in 5 F. THORPE, 
ubt, highly persuasive on FEDER" AND STATE CONSTITUTIONS 3083 (1909). 

130. VA. CONST., Bill of Rights, sec. 6 (1776), found in 7 F. THORPE,· FEDERAL 
se seems very close to the AND S~ATE CONSTITUTIONS 3813 (1909). 
t our system will allow in 131. DEL. CONST. aTt. I, SeC. 8 (1792), found in 1 F. THORPE, FEDER~L AND STATE 

CONSTITUTIONS 569 (1909); N.H. CoNsr., part I, art. XII, (1784), found in 4 id. at 
2455. 

132. V-r. CONST., Ch. I, art. II (1777), found in 6 id. at 3740. This constitution 
till act held invalid); Comment, was never ratified` by the people, but the same eminent-domain clause appeared in the 

ratified constitution of 1788, Ch. I, art. II found in 6 id, at 3752. 
ed. 1964). 1 133. DEL. CONST. art. I, sec. 7 (1j9i), found in 1 F. THORPE, FEDERAL AND STATE 
954); New York City Housing CoNsrr~orroNs 569 (1909); MD. CONST., Declaration of Rights, art. XXI (1776), found 
6); Comment, s~pra note 123, in 3 id. at 1688; N.H. CONST., part I, art. XV (1784), found in 4 id, at 2455; N.Y. 

CONST. art. XIII (1777), found in 5 id. at 2632; N.C. CONST., Declaration of Rights, 
art. XII (1776), found in 5 id, at 2788; S.C. CONST. art. XLI (1778), found in 6 id. 
at 3257. 
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-'~ - - a: ";: ed to cover eminent domain.l34 If it was, the words "deprived of' do drafting comi, 
not suggest a public-use or public-purpose limitation. Without some it contained A 
extensive, and unavailable, legislative histories, the internal evidence added by ame 
is not sufficient to establish that the drafters consciously intended such proved by the c 
limitation. ments he made 

In a couple of instances, however, there is slight evidence of some not say. If the 
·]:?%~.::E imperfectly defined desire to limit the taking power. The eminent more than met 

domain clause of Vermont's 1777 constitution, which was never rati- state of mind, i 
li~ j~ fled by the people, and of the 1786 constitution, which was ratified, part of Lockei; 

contains rhi~ phrase: "That private pmpeny ought to be subsenient to ~he pri"eiple of 
'' public uses, when necessity requires it...."135 Th, problem, natu- reposed great c 

tally, is what "necessity" means. The word may have been borrowed whom we take 

:lil 9:ai: Then there is the Massachusetts 1780 constitution, the adoption of Beverly or Lex 
from the civil law writers, with some thought of limiting the power. But out there : 

i : 

i: which has been documented. Article X of the Declaration of Rights not trust even 

I:· 

mentions "public uses" twice.'"" The second sentence reads: "But no first, to see the 

/iiiis part of the property of any individual can, with justice, be takenfrom and then he did 
i-~i8i him, or applied to public uses, without his own consent, or that of the to give them th 
ip~ representative body of the people." So far, this is like the Pennsylvania A somewhal 

United States' fi s!i wording. Then the final sentence adds: "And whenever- the public exi- 
li ' is: gencies require that the property of any individual should be appro- one knows, oft 

E'L'''; of rights. The s· priated to public uses, he shall receive a reasonable compensation 
~ ·li·~ therefor." Now, the entire compensation clause, indeed the entire bill before adjourn: 

of rights, was added after a proposed 1778 constitution was soundly GeOBe Mason 
itjl)i rejected by the towns when it was submitted to them for ratification. to draft a bi'' - 

iI· ·- i i ISi In a number of instances towns gave the lack of a bill of rights as a days later Ma 

ai: reason for rejection, though we cannot cite anyone who complained rights.l41 

i iifzi specifically about lack of an eminent domain clause.'"' So, when the 
:ii: 

i 
passionate demand 

~·~·~I 
process clause of the fourteenth amendment guarantees compensation. Griggs v. 

conservative Theopl139. 
The choic~ i 138. ~ouRNnLor 134. Of course the Supreme Court now has adopted the principle that the due 

f~ Aifegheny County, 369 U.S. 84 (1962). However, several of the early state constitu- i" 1779 to draft wt 
:iii.i tions contained both the Magna Charta formuia and specific eminent domain clauses. to work for the lar 

suggesting the former were not thought to cover the latter. Compare the Delaware and instructed on the in: 
New Hampshire citations in notes 131 and 133, suprn. note 137, at 411. T 

135. VT. CONST., Ch. I, art. II (1777), found in 6 F. THORPE, FEDERAL AND STATE complained that it It 
140. ZM.FARRI 

· ; 1I 
CONSTITUTIONS 3740 (1909); VT. CONST., Ch. I, art. I1 (1786), found in 6 id. at 3752. 

136. NOTES OF DEBATEI The 1780 Massachusetts constitution is most readily available in 3 F. THORPE, editions of Madison FEDERAL AND STATE CONSTITUTLONS 1891 11909). It also is in JOURNAL OF THE CON- 
VENTION FOR FRAMING A CONSTITUTION OF C;OVBRNMENT FOR THE STATE OF MMSA- 5-5, with Massach~ 

1; 51: CHUSETTS BAY 225 (1832). officialjournal that t 137. THE POPULAR SOURCES OF POLITICAL AUTHORITY 176-365 (0. Handlin & M· 141. 2 M. FARR 

f': -.iB ~'I ·s 

Handlin eds. 1966). AIl the towns of Essex. County joined in a lengthy, learned, Edmund Randolph 
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,;be words "deprived of' do drafting committee reported the 1780 constitution to the convention, 
,se limitation. Without some it contained Article X--minus the last sentence. That sentence was 

stories, the internal evidence added by amendment from the floor and the amended article ap- 
=rs consciously intended such proved by the convention.'38 Who offered the amendment, what argu- 

ments he made, or whom he represented, the convention jdurnal does 
:re is slight evidence of some not say. If the language "whenever the public exigencies require" is 
taking power. The eminent more than merely descriptive, or to the extent it betrays its author's 
tution, which was never rati- state of mind, it shows a distrust of the legislative process that was no 
stitution,~ which was ratified, part· of Lockeian theory. John Locke, of course, was responsible for 
rty ought to be subservient to the principle of legislative consent contained in the third sentence. He 

.. ."'35 The problem, natu- reposed great confidence in the legislature, and many American rebels, 
,rd may have been borrowed whom we take to be good enough libertarians, were content ~ith that. 
lght of limiting the power. But out there somewhere in the hustings, in Lenox or Plymonth or 
constitution, the adoption of Beverly or Lexington or Pittsfield,l39 people~ sent a delegate who did 
of the Declaration of Rights not trust even representative government all that much. He wanted, 
:ond sentence reads: "But no first, to see the people's liberties perpetuated in a written bill of rights, 
n, with justice, be taken from and then he did not have enough faith in his legislative representatives 
is own consent, or that of the to give them their head completely with his property. 
r, this is like the Pennsylvania A somewhat similar situation likely led to the adoption of the 
And whenever· the public exi- United States' fifth amendment with its eminent domain clause. Every- 
~ individual should be appro- one knows, of course, that the original Constitution contained no bill 
: a reasonable compensation of rights. The subject did come up. On 12 September 1'18'1, five days 
clause, indeed the entire bill before adjournment, Elbridge Gerry of Nassachusetts moved, and 

778 constitution was soundly George Mason of Virginia seconded, that a committee be appointed 
l~d to them for ratification. to draft a bill of rights, but the motion lost unanimously.l40 Three 
lack of a bill of rights as a days later Mason objected to the Constitution because it had no bill of 

cite anyone who complained rights.l41 
,main clause.'"' So, when the 

passionate demand for a bill of rights, which was probably penned by the very 
conservative Theophilus Parsons. 

138. JOURNAL OF THE CONVENTION, supra note 136, at 38, 194. adopted the principle that the due 
139. The choice of these towns is not wholly fanciful. When the convention met uarantees compensation. Origgs v. 

,several of the early state constitu- in 1779 to draft what became the 1780 constitution, Pittsfield directed her delegate 
md specific eminent domain clauses, to work for the language of the third sentence, though there is no evidence he was 
re latter. Compare the Delaware and instructed on the last sentence. THE POPULAR SO~RCES OF POLITICAL AUTHORITYI SUPM 

note 137, at 411. The other towns were ones that, in rejecting the 1778 constitution, 
in 6 F. THORPE, FEDERAL AND STATE complained that it lacked a bill of rights. See note 137, wcpra. 

140. 2 M. FARRAND, RECORDS OF THE FEDERAL CONYENTION 582 (1911); J. MADISONI t. 11(1786), found in 6 id. at 3752. NOTES OF DEBATES IN THE FEDERAL CONVEN+ION 630 (A. Koch ed. 1969). Some lost readily available in 3 F. THORPE, editians of Madison, and apparently a direct transcript of his notes, say the vote was It also is in JOURNAL OF THE CON- 
5rg, with Massachusetts absent. But Madison·s handwritten notes agree with the .RNMENT FOR THE STATE OF MASSA- 
officialjournal that the motion "passed in the negative" 0-10. 

141. 2 M. FARRAND, S~pT~ note 140, at 637. In the end, Gerry and Mason, with THORITY 176-365 (0. Handlin & M· Edmund Randoiph of Virginia, were the deleg~ites who refused to sign the Constitu- ounty joined in a lengthy, learned, 
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That the Constitution would have failed ratification without a, that e ,· 
ei: understanding that a bill of rights would be submitted may be putting ho~' it' 

the matter a bit strongly, but there were serious demands for one. Edadiso 
Many amendments were proposed in the ratifying conventions of brst se! 
Maryland,l42 New york'43 and Pennsylvania.l44 However, while there ratifica 
was a popular groundswell for a bill of rights, we must frankly con- and' du 

s person elude that there is no evidence that eminent domain limitations were 
I~ given much attention. Moreover, there seems no indication that the necess; 

::.`i. tion o! Revolutionary experience itself had created any particular alarm 
about the expropriation power. Examination of the Declaration of guage, 
Independence and of ten other important Revolutionary documents origin; 
revealed that, while the British were scoundrels in a thousand ways, his lar 
they never abused eminent domain.'45 They surely would have been Her 

public i accused of it if they had. Add to this the fact, which we well know, 
Pufen 

oped tion, affording the only occasion -in history that Massachusetts and Virginia ever 
i:I agreed on any political question. One suspects this strange fellowship was somehow restric 

ii::;I 
connected with the desire for a bill of rights, but it is not clear whether the desire 

I was a cause or effect of opposition to the Constitution. gover 
142. In Maryland's ratifying convention, William Pace, who had signed the Con- famil 

stitution as a member or the federal convention, urged a number of amendments 
they guaranteeing personal liberties and limiting federal powers. A committee, at one 

"il point, had worked up twenty-eight of them, none of which had to do with eminent pecia 
domain. However, the committee reported no amendments, and the Maryland con- 

vention ratified without adding any. 2 J. ELLIO~, DEBATES ON THE FEDERAL CONSTITU- that . 

14-: TIOI~ 547-56 (1836). usee 

143. New York went a little further. At one point opponents 
as it stood, led by John Cansing, pushed throughratification "on condition" that a bill some 

ii, real- .; of rights and some other amendments would be added. Then the convention sub- stantially changed its mind and changed the quoted words to "in confidence". The 

I 
ratified version was preceded by a long series of recitals, mostly a bill of rights, that P'· 

the convention declared it understood were "consistent' with thkConstitution. Finally, COUE 

rj the convention, over the signature of its president, George Clinton, circulated a letter 
asking the governors of other states to work for amendments. 1 id. at 327-31, 411-14. M 
In none of this activity is there a record of any specific mention of an eminent domain one 

;!:tia clause, adal ,R' 144. In Pennsylvania. after the state convention had ratified the Constitution, a 
group of"gentlemen" met in Philadelphia and drafted some amendments they asked one 
the Philadelphia legislature to propose to Congress. 2 id. at 542 542-46. Again, their 

draft contained no eminent domain clause, 
mer 

144. The ten other documents are found in the two volumes of PhPERS or THOMAS eyel li~i JEFFERSON (J. Boyd ed. 1950). Following are the documents, in each case the volume 
number being given in Roman and the page 

in Arabic: Jefferson's draft of a "Declar- this 
::jf~ ation of Rights" for the August 1774 Virginia convention (I, 119-35); Resolutions and 

son 

Association of the 1774 Virginia convention (1, 149-54); Articles of Association 

i i .t 
forming the Continental Congress (I, 149-54); Declaration of the Causes and Neces owl 

sity for Taking Up Arms, adopted by Continental Congress 6 July 1775 (1, 213-18); 

:I, 

Jefferson's composition draft of the preceding (1, 193-98); Jefferson's fair copy of the 

preceding (1, 199-203); John Dickinson's composition draft of the preceding (1, 204-12); 1 
~efferson's three drafts of the Virginia constitution of 1776 (1, 337-83). Incidentally. Jefferson's three drafts all contained a bill of rights but no eminent domain clause 179 
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ratification without an that eminent domain had been hardly written on, and one wonders 
submitted may be putting how it got into our constitutions at all. Yet, on 8 June 1789 James 
serious demands for one. Madison presented his draft of twelve proposed amendments to the 
ratifying conventions of firsf` session of Congress. His seventh, which became the fifth in the 

~.'44 However, while there ratification process, contained doublejeopardy, compulsory testimony, 

hts, we must frankly con- and.due process clauses, followed by this eminent domain clause: "No 
t domain limitations were person shall be ~ ~ ~ obliged to relinquish his property, where it may be 
ms no indication that the necessary for public use, without a just compensation."'"" The sugges- 
ed any particular alarm tion of a public-use limitation is stronger than with the present lan- 
on of the Declaration of guage, but is it anywhere near conclusive? In any event, Madison's 

Revolutionary documents original draft was amended, which, if it signifies anything, may imply 
drels in a thousand ways, his language was too strong. 
y surely would have been Here is a birdseye view of what seems to have happenedwith tjle 
act, which we well know, public-use or public-purpose doctrine. The civil law writers Grotius, 

Pufendorf, and Bynkershoek, using varying semantic formulas, devel- 
lassachusetts and Virginia ever oped the notion that the exercise of eminent domain power should be 
trange fellowship was somehow restricted to·somewhat more necessitous situations than should other 

governmental powers. American constitutional draftsmen, likely from is not clear whether the desire 

Paca, who had signed the Con- familiarity with the civil law writers, assumed a similar notion, which 
rged a number of amendments 
powers. A committee, at one they referred to obliquely but did not state explicitly. Considering es- 

.which had to do with eminent pecialty that mill acts already existed in some colonies, it is doubtful 
dments, and the Maryland con- aTEs ON THE FEDERAL CONSTITU- that the draftsmen thought condemnation could be only for the literal 

use of the public. However, this was the meaning purportedly given in 
It opponents of the Constitution icarlon "on condition" that a bill some nineteenth century decisions, though no such general rule evei 
Ided. Then the convention sub- really existed. Of recent years, while public-use language isstill erd- 

~rds to "i`n confidence". The 
., mostly a bill of rights, that ployed and may occasionally prevent a taking here and there, the 

t" with the Constitution. Finally, courts are realistically following a public-purpose test, 
eorge Clinton, circulated a letter Whether the test is stated as public-use or publi~-purpose, there is ~dments. 1 id, at 327-31, 411-14. 

c mention of an eminent domain ,,, thing about which American courts have always said they were 
bad ratified the Constitution, a adamant. Eminent domain cannot be used to transfer property from 
2 id. at 542 542-46. Again, their o" private person to another,'"' That would violate the most funda- :d some amendments they asked 

mental Lockeian principle that governments. were instituted to protect 
lo volumes of PAPERS OF THOMAS ;every man's property against his neighbor's depredations. But even 
uments, in each case the volume 
ic: Jefferson's draft ofa "Declar- this principle has proven Aexible, for mill acts are generally valid, and 
149-54); Articles of Association 

some states confer private eminent domain power upon a landlocked Ition(l, 119-35); Resolutions and 

ration of the Causes and Neces- owner who. needs a road. Of course the opponents of urban renewal 
:ongress 6 July 1775 (1, 213-18); 
s-98); Jefferson's fair copy of the 
draft of the preceding (I, 204-12); 146. Annals i~fCongress, Ist Congress, Ist Session, Cols. 433-36. 
of 1776 (1, 337-83). Incidentally. 147. See,e.g., Vanhorne v. Dorrance, 28 F. Gas. 1012 (No. 16.857), (D. Pa. 
but no eminent domain clause. 1795); Coster ir. Tide Water Co., 18 NJ. Eq. 54 11866).. 
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1: . argued that it was bad because it authorized A's land to be 
con~ force on a singlt il· demned for sale to B. Berman v. Parkerl" and cases like it finesse the made the suggest 

argument, and the doctrine, by shifting the public purpose from use of tion requirement, 
4 land to improving cities and removing slums. At this point the ques- support a public- 

tion Senator Tracy asked in Bloodgood v.'Mohawk d~ Hudson R.R. b, that the takin~ -j becomes very hard. Where can the eminent domain power be limited? Perhaps we should rephrase the question by asking: where should by crafty rulers t 
thing if it were in 

the power be limited? Bynkershoek seemed to agree with Pufendorf the loss of prope: 
that, for instance, land should not be taken for a park, though the the general tax 1( 
government might have unquestioned power to tax for and operate harm to occur, w 
the park. If there is a justification for so limiting the power to take fers, some kind c 
land, it must lie in some special evil that is associated with takingspe- equal the objecti 
chic property interests but is not associated with other government words, we must . 
acts. 

faction to the ho What is so evil about expropriating specific property that is not evil th, non-compens 
about a general tax levy? One difference we have already seen: the vored citizen con 
specific taking makes the loser bear an unfairly large share of the cost Do owners in 

i of government. But we have also seen the law's response to this, which cannot quench? i 
iS the compensation requirement. What further evil lies in the specific a reasonable ans 
taking that compensation will not cure? It would have to·be some pre- may think about 

i~a ferred status for the integrity of specific property in specific land or be happy to be 
things. In other words, it would be a less serious act, an act that could would seem to n 

Eii ;ij iEii be justified by lesser public need, for government, for example, to reg- dull, tool for evi 
ulate proprietary uses or to levy a general tax, than to exact a specific dance has been f· 
interest. Certainly our private law of property has running through it if it were atter 

f~F- 

:lu 

r:iai-iii agree it is better than what he has. Eminent domain, in essence, com- The conclusio: 

:~ii~,Ii a strong notion that a man is entitled to integrity of property. One that could be ell 

cannot be forced to accept a substitute, even if he and everyone else harm is more the 

98iX pels a substitution. On the other hand, there is, if anything, a stronger else of eminent d 
notion that his neighbor cannot take something for nothing. Taxation, All exercises, inc 

i r 
in essence, forces this, or even viewed most benignly, forces a substitu- individual libert· 

; ·;ik~~ tion of assets for government's protection and services. Viewed either losses in an inter 
way, taxation appears to Violate the property principles at least as threat to the iud 

i i much as does eminent domain. 
occasions of its t 

Still, perhaps there is some lurking reason to feel specially uneasy powers of goverr 
about exactions of specific property interests. Professor Sax articulates 

as some ordinarq 
·;·i~this in a way when he suggests that specific takings, which spend their None of this, 
i~''l'''''i 

148. 348 U.S.26(1954). 
149. Sccnotell 
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.orized A's land to be con- fdrce on a single owner, have a certain capacity to tyrannize.'49 He 
r'48 and cases like it finesse the made the suggestion as part of a theory in support of the compensa- 
the public purpose from use of tion requirement. though its implications would, if anything, actually 
slums. At this point the ques- support a public-use or public-purpose limitation. The thought would 
d v. Mohawk & Hudson R.R. be that the taking of property from a singled-out owner could be used 
lent domain power be limited? by crafty rulers to penalize that owner. Taxation would do the same 
ation by asking: where should thing if it were individually selective. This illustrates that it is not only 
·emed to agree with Pufendorf the loss of property interests that does the harm, for that occurs with 
taken for a park, though the the general tax levy, but the selectivity of the loss. However, for this 
power to tax for and operate harm to occur, we must assume the owner suffers, or perceives he suf- 
so limiting the power to take fers, some kind of loss that compensation, which we must assume will 

~t is associated with taking spe- equal the objective value of' the interest, does not assuage. In other 
,ciated with other government words, we must assume owners attach a unique, non-monetary satis- 

faction to the holding of specific property interests. It is only through 
;pecific property that is not evil the non-compensable dehial of this form of satisfaction that the disfa- 
nce we have already seen: the vored citizen could be punished and tyrannized. 
unfairly large share of the cost Do owners in fact attach ~this satisfaction to property that money 
:he law's response to this, which cannot quench? Presumably there are no statistics on this, but it seems 
t further evil lies in the specific a reasonable answer would be, "sometimes yes, sometimes no." One 
i It would have to be some pre- may think about it for himself and will probably conclude he would 
fic property in specific land or be happy to be relieved of some items and not of others. All this 
as serious act, an act that could would seem to make eminent domain a fairly unpredictable, and so, 
overnment, for example, to reg- dull, tool for evi'l rulers to use to tyrannize selecfed subjects. No evi- 
:ral tax, than to exact a specific dence has been found suggesting it has been so used. And, at any rate, 
--?perty has running through it if it were attempted, it would, in our legal system, be an arbitrary act 

.o integrity of property. One that codld be enjoined as a denial of· due process. Any potential for 
:e, even if he and everyone else harm-ismore theoretical than real. 
linent domain, in essence, com- The conclusion is that there is no sufficient reason to limit the exer- 
there is, if anything, a stronger else of eminent domain any more than of other powers of government. 

,mething for nothing. Taxation, All exercises, including regulations and taxations, are intrusions upon 
most benignly, forces a substitu- individual liberty, but they are necessary to prevent greater~human 
:ion and services. Viewed either losses in an interdependent society. Emi6ent domain poses no special 
property principles at least as threat to the individual that would require special limitations on the 

occasions of its exercise..It is not black magic, but merely one of the 
reason to feel specially uneasy powers of government, to be used along with the other powers as long 

terests. Professor Sax articulates as some ordinary purpose of government is served. 
xific takings, which spend their None of this, however, speaks to the special problem of eminent 

149. See note 115 and accompanying text, s~cprcl. 
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-'ji 
domain's being used to transfer A's property to B. Take that simple Berman v. Path . -·) 

;I: case: government pays for and condemns A's land and immediately Boston,l51 allo~ 
I;a gives it to B. No one will seriously contend that the transfer was not serve some purl 

from A to B, just because the land paused momentarily in the govern. public. 
ment, If the act was done because B was the governor's brother or .If there is at 

j; '.i- political supporter or some such, it is void as offending due process person to be trs i and probably equal protection. It also fails to meet the test of public such doctrine w 
~.. purpose set out above. Suppose, however, it is the declared and ac- pure Lockeian 

1:i cepted public· purpose of the state to assist needy persons, among such transfers. \ 
whom B is the neediest. At this point the Lockeian political theorist sible statisticalll will be greatly upset: governments were instituted to protect and pre- government to 1 
serve property rights that members of society brought into or acquired be suspect. We 
within society. If, in the name of serving society and protecting us ah poses, accordinl 
from the depredations of ragged beggars, government directly takes 
our land and gives it to them, surely the process has come round full 

i ;; circle and has defeated itself. Given his predilections, the Lockeian is I IV· THE PR( 
right. 

il~: ·a% Suppose, however, one accepts a more Rousseauist philosophy of If there is onl it is that it alwa 
government. Certainly if he shares the collectivist ethic that we are all more nor less 

li· :ii: :lii3 iiBjl:,t trustees of property for the state, then the state may do as it wishes meaning of all 1 
with its land. Or even if he accepts Rousseau's idea that it is the func- impossible. Of ~ ij d·:;'"~' tion of the state to see that all have enough and none have too much, liberty, or the p 
the transfer from A to B is a proper act, at least a A has too much as Pufendorf, Bynl 
well as B's having too little. In other words, even if we assiduously tion ofliights,t- 
apply the public purpose test, it does not tell us whether A's land can Eminent Dom~ 

R. go to B unless we have determined our governmental purposes, Thus, iYe now can 
when a court says A's land cannot go to B because there is no public at an earlier poi 
purpose, it is assuming a particular role of government without saying property of priv 
SO. to an alter ego ; 

The fact is that our society has never been wholly Lockeian or ate, personal pr 
wholly Rousseauist. Maybe it is truer to say people often do what is 
expedient and do not always check with their theoreticians before they tion. What is "I 
act. The mill acts, which we have seen existed in colonial times, aE f,,,,,,i,g tl Lowal~eMnsfcrof u~tsrPndiiowageeaaanonlfmmi(mBRa~- pmperDIE"9 
roads, turnpikes, and various public utili`ties have, nearly since the ical model of th; 
beginning of the Union, enjoyed the power to condemn A's land unto Down to the 

~"GT :~·~ themselves. Certainly the public benefitted by being able to use the 
i. facilities (for a price), but that does not change whose land went to 150. 348 U.S. 2 
i-' ~f· whom. Urban renewal, whether it occurred in the 1950's, as in 1SI. IOOMass. 
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,ty to B. Take that simple Berman v. Parker,l50 or a hundred years ago, as in Dingley v. City of 
s A's land and immediately Boston,l51 allows A's land to be condemned for B when this would 
nd that the transfer was not serve some purpose legislatively designated and judicially accepted as 
momentarily in the govern- public. 

LS the governor's brother or .If there is a doctrine that property cannot be condemned from one 
id as offending due process person to be transfered to another, it has some large exceptions. Any 
Is to meet the test of public such doctrine would flow from a public-purpose limitation only if, in a 
r, it is the declared and ac·- I pure Lockeian' theory, it were always against public policy to allow 
ssist needy persons, among such transfers; What the courts mean to say, and what might- be defen- 
: Cockeian political theorist sible statistically, is that such transfers tend more than transfers to the 
nstituted toprotect and pre- I government to be for non-publi6 purposes and so more or less tend to 
.ety brought into or acquired be suspect. We must still inquire' in each case what are the public pur- 
society and protecting us all poses, according to the theory already worked out. 
;, government directly takes 
process has come round full 
redilections, the Lockeian is IV. THE PROPERTY CONCEPT 

If there is one categoric~ thing we can say about eminent domain, 
e Rousseauist philosophy of it is that it always concerns property. This statement rests on nothing 
Llectivist ethic that we are all 

more nor less than a convention, almost a definition, just as the 
re state may do as it wishes meaning of all language must rest on convention or communication is 
;eau's idea that it is the func- impossible. Of course one might speak of the condemnation of life, 
gh and none have too much, liberty, or the pursuit of happiness, but one does not because Grotius, 
at least if A has too much as Pufendorf, Bynkershoek, Vattel, Locke, the Massachusetts Declara- 
ords, even if we assiduously tion of Rights, the ~fth amendment, Chancellor Kent, and Nichols on 

·11 us whether A's land can Eminent Domain do not. 
_ iernmental purposes. Thus, i~ire now can add to a definition of eminent domain that was begun 
i? because there is no public ,t an earlier point in this articie: it is a power of government by which 
,f government without saying property of private persons may be transferred to the ~government, or 

to an alter ego such as a public utility, over the transferor's immedi- 
-r been wholly Lockeian or ate, ·personal protest. It is encouraging to progress to this point, but 
say people often do what is once again it is all too evident we have bitten into another large ques- 
heir theoreticians before they tion. What is "property"? Two lines of inquiry provide a foundation 
existed in colonial times, al- for answering this question: First, the historical development of the 
:asements from A to B. Rail- 

property concept in eminent domain, and second, the correct theoret- 
ili`ties have, nearly since the ical model of that concept. 
ar to condemn A's land unto Down to the time when the United States and early state constitu- 
ted by being able to use the 

: change whose land went to 1 150. 348 U.S. 26(1954). : :;: 
:urred in the 1950's, as in 151. 100 Mass.544(1868). 
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"F'~ 
tions were adopted, the few writings there were on eminent domain flowsthroup i 
spoke of the taking of "property."'52 Never, in these sources, nor, so ered, so that 
far as has been found, in any source, was there any attempt to de, commercial 

I scribe or define what was meant by "property." That basically was the rights? Not if 
situation when the fifth amendment, like the other early constitutions, been no phys 

: referred to the taking of "property." Superficially we have a defini- 1816 in Ga* 
tional problem, but so are questions about what is "God,t' "law," and non-physical 
'Ijustice'-superficiaIly . In the pre-Revolutionary era land had been shire reachec 
taken by being physically invaded by public projects like roads, bridge francl 
bridges, and drainage works. These kinds of appropriations do not chise.'56 
force difficult decisions on the taking of property. The·difficult deci- Quite to t 
sions are forced by cases that involve no physical touching of the al- Callender v.. 
leged condemnee's land. I cases. This w 

To identify the problem more narrowly, it arises out of the ambig- down of a st 
uous character of the word "property." Hohfeld observed this, the an abutter it 
word's capacity for denoting the physical thing or, alternatively, legal access, the cc 
interests pertaining to the thing.'"" In the words of Morris R. Cohen, had been to 

- "Anyone who frees himself from the crudest materialism readily rec- physical sent 
ognizes that as a legal term property denotes not material things but I explained ir. 

i·: certain rights."'54 Property, like beauty, exists in the eye of the be- tion Co. v. ( 
holder--provided he is legally educated. But ask your local real estate themselves dl 

t ~I·: man what he thinks "property" is or--let us quit pretending--listen their plain, 
$ 1~1~1 sometime to lawyers carrying on a casual conversation about "that other words, 

IE:-; '----~'·-·-·'-·'-~·-·'·--~ ·--· 
,, property down on the corner." Additionally, 

Q Newburgh, New York, takes its water supply out of a stream that damage; th, 
The popu: 

i 152. H. GROTIUS, DE JURE BELLI AC PACIS 807 (F. Kelsey transl. 1925); S. PUFEN- would be sor: 

5!I 
DORF, DE JURE NATURAE ET GENTIUM 1285 (C.H. & W.A. Oldfather transl. 1934); C. physical cone 

r.' VAN BYNKERSHOEK, QUESTIONUM JURIS PUBLICI 218-23 (T. Frank transl. 1930); E. DE 
i;i. VArrer, THE LAW OF NATIONS 96 (C. Fenwick transl. 1916). This was also true of 

Locke and Blackstone when they wrote that an owner might be divested of his 
"property" only by his own consent or the consent of his legislative representatives. 155. ZJohn 

,i·ii·: · J. LOCKE, AN ESSAY CONCERNING CIVIL GOVERNMENT, Ch. XI, at 378-80 (P. Laslett the most hotly 
ii ed. 1960); 1 BLACKSTONE, COMMENTARIES *138-39. Likewise, colonial highway acts, New York, at 
1 such as Massachusett~', generally required compensation for one's "Proprietary or constitution. He 

:I· · Improved Grounds" or some equivalent words. Mass. L. 1693, Ch. 10, contained in grounds. ACTS AND LAWS OF HIS MAJES~Y·S PROVINCE OF THE MASSACHUSErrs-BAY 47-49 (B. 156. Propric 
;' I Green printer 1726). The constitutions adopted during the Revolution, when they The plaintiff he 

had eminent domain clauses, spoke of the taking or appropriation df "property," as of river. Later, 

d'd Lhe Masraehusens DedaratiQR of Rights oi 1710. M~s. Ca.sr.. Dsclara(ioo of ramestrerh. Uli Rights, art. X (1780), found in 3 F. THORPE, FEDERAL AND STATE CONSTITUTIONS 1891 157. 18Ma( 

(1909). 158. 6Watt: 
153. W. HOHFELD, FUNDAMENTAL LEGAL CONCEPTIONS 28 (Cook ed. 1919). 159. Comm 

154. M Cohcn, Pmp~rly nnd Savprpignry, i) CORNELL L.Q. i. 11 (1917). ) (LISSkOTannr 
i : 1 ' : 
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.-e on eminent domain flows through the plaintiffs land. His water level is appreciably low- 
in these sources, nor, so ered, so that he now fails to receive enough water for his domestic and 
here any attempt to de~ commercial uses. Has he lost "property" in the form of riparian 
" That basically was the rights? Not if we say his protected "property" is the land, for there has 
~ther early constitutions, been no physical invasion. Chancellor Kent did allow compensation in 
cially we have a defini- 1816 in Gardner v. Trustees of Village of Newburgh, recognizing a 
rat is "God," "law," and non-physical concept of property.l55 A few years later New~ Hamp- 
nary era land had been I~ shire reached a consistent result in a case in which the holder of a 

Ilic projects like roads, bridge franchise was held to have a compensable interest in the fran- 
f appropriations do not chise.l56 
!erty. The difficult deci- I · Quite.to the contrary was the Massachusetts decision in 1823 in 
rsical touching of the al- Callender v. MQrsh,'57 the best known and most influentiai· of the early 

cases. This was the original change-of-grade case, in which the cutting 
arises out of the ambig- down of;a street blocked an abutting owner's access onto it. Though 
hfeld observed this, the an abutter is now and was then supposed to have an easement of 
Ig or, alternatively, legal access, the court refused compensation, one reason being that no land 
rds of Morris R. Cohen, had been touched. Why Should "property" be conceived of in its 
materialism readily rec- pliysical sense? The famous Chief Justice Gibson of Pennsylvania 
;not material things but explained in another influential decision, Monongahela NavigQ- 
;ts in the eye of the be- tion Co. v. Coons, that this was so because "Words which do not of 
ask your local real estate themselves denote that they are used in a technical sense, are to have 
;quit pretending--listen their plain, popular, obvious, and natural meaning."'ss Gibson, in 
onversation about "that other words, preferred the real estate man's meaning of "property." 

Additionally, the courts advanced the practical reason that it would be 
such as the Village of a severe burden if condemners had to pay for "consequential" 
'out of a stream that damage; that is, harm to intangible interests.'" 

The popular notion became, "no taking without a touching." It 
:elsey transl. 1925); S. PVFEN- would be something of an oversimplification unreserved!y tb label the 
.A. Oldfather transl. 1934); C. physical concept of property the "older" view. For one thing, it has T. Frank transl. 1930); E. oE 

1916). This was also true of 
ler might be divested of his 
his legislative representatives. 1 155. 2 Johns. Ch. 162 (N.Y. 1816). The "property" question was not, however, 
Ch. XI, at 378-80 (P. Laslett ~he most hotly contested issue. Chancellor Kent was faced with a situation in which 
;ewise, colonial highway acts, New York, at the time the injury occurred, had no eminent domain clause in its 
ion for one's "Proprietary or constitution. He had to, and did, work out a theory of compensation on natural law 
L. 1693, Ch. 10, contained in grounds. 
MASSACHUSETTS-BAY 47-49 (B. 156. Proprietors of Piscataqua Bridge v. New-Hampshire Bridse, 7 N.H. 35 (1834). 
g the Revolution, when they The plaintiff held a franchise from the state to maintain a bridge on a certain stretch 
ppropriation of "property," as of river. Later, when the state granted another franchise to the defendant within the 
MASS. CONST., Declaration of same stretch, this was held a taking of the plaintiffs franchise. 
ND STATE CONSTITUTIONS 1891 157. '18 Mass. (1 Pick.)418 (1823). 

158. 6Watts&S. 101, 114(Pa. 1843). 
9 28 (Cook ed. 1919). 159. Commissioners of Homochitto River v. Withers, 29 Miss. ~7 Gush.) 21 
LL L.Q. 8, 11 (1927). (1855); O'Connor v. Pittsburgh, 18 Pa. (6 Harris) 187 (1851). 
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1 

B i I had its opponents, not only Chancellor Kent, but others, mostly legal adjacent water, c~l 
writers, for over a hundred years.'"" At the other end of the equation, in its natural state, 
the physical concept still exerts a heavy influence in some opinions.lsl may more or less \ 
Nevertheless, the trend has been away from a touching requirement, trines such as an 
with increasing acceptance of takings without any physical invasion. Whatever his rightl 

ii Some examples of this trend follow. I diminution of then 
Where access is not limited or denied in the original opening of the power. Some of th~ 

way, an abutting owner is judically recognized to have an easement of tion, changes of fle 
reasonable access upon a public street or road and thence to the gen- Tn these fact patte~ 
eral system of public ways. If some entity having eminent domain occur. However, t 
power blocks or denies this reasonable access, there should in theory what might be cal 
be a taking, wholly or partially, of this easement. Callender v. Marsh, particularly those 
of course, denied compensation where the blockage was by a change use, courts prefer i 
of street grade. Except for a few jurisdictions, Callender's influence by considering thl 
was so great that compensation is still denied on those facts unless a power. A larger ii 

which private rip~ co"stitutional clause allows compensation for a "damaging" or unless 
a statute allows it. However, over half the states have such clauses or merit, usually the 

'· · tended to develop after the middle of the nineteenth century, the wise would be a n 
I ·ii.li~- slarutes. In fact palta~ othe. than change of grade, which have instance, a govern 

courts have been influenced little by Callender's hard and fast rule. the government r 
:I ::~;:: We have in mind phenomena such as street cfosures, declarations of upshot of all this 
i i~ I .iis ,oint before the next intersecting street, and the closure of the original in many cases by · 

no access or of limited access,.blockage of the abutting street at some erty subject to be 

abutting street accompanied by the opening of a new one that gives One who owns 
,; poorer access. Of recent years freeways and limited-access highways, rights that extel 1 

~i.: which cut across established road networks, have produced many of He may have tll~ 
these fact patterns. Certainly there has been a great deal of judicial covenant; or right 

support from his inconsistency in these situations, with some strange twists and turns of 
property, they sh doctrine. Still and ail, the long-range tendency has been toward giving 

i!41 ~a·: compensation on account of unreasonable loss of access. main act. In the I 
I 6 i.i~ Another kind of property right that may be lost or diminished benefitted lands, 

without a trespassory invasion is included under the label "riparian burdened land bl i jr rights." A riparian owner is recognized to have property rights in the the covenant. Sil 

'i 160. 1 J. LEWIS, EIVIINENT DOMAIN 52, 55 (3d ed. 1909); T. SEOGWICK, STATUTORY easements. WithWelch,'62 the cc 

nND CONsrlTUTIONAL LAW 524 (1857). now a minority, 
161. See, e.g., Batten v. United States. 306 F.2d 580 (IOth Cir. 1962) (no property Ij 

i 
ta~en by noise. vibration and smoke from airplane flights); Nunnally v. United affected and fe~u 
States, 239 F.2d 521 (4th Cir. 1956) (no property taken by noise 

I j 

pensation for "consequential" harm from partial blocking of street access). 162. 217U.S.33 
cannon); Randall v. City of Milwaukee, 21i MTis. j74, 249 N.W. 73 (1933) (90 com- 

:(; -?a; 
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ent, but others, mostly legal adjacent water; chiefly continuation of the body of water substantially 
.ne other end of the equation, in its natural state, limited uses of it, ·and access to it. These rights 
influence in some opinions.wl may more or less vary locally, depending upon the existence ofdoc- 
~rom a touching requirement, trines such as an appropriation system for allotting use of water. 
~ithout any physical invasion. Whatever his rights are under local law, the owner may suffer loss or 

diminution of them due to the acts of a body having eminent domain 
in the original opening of the power. Some of the common acts are blockage of access, water pollu- 
gnized to have an easement of tion, changes of flour or level, and restrictions of his use of the surface. 
,r road and thence to the gen- In these fact patterns many decisions do recognize that a taking may 
ntity having eminent domain occur. However, the status of the taking theory is ·complicated by 
access, there should in theory what might be called, the intrusion of other theories. In some cases, 
:asement. Callender v. Marsh, particularly those involving water pollution or restrictions on surface 
the blockage was by a change use, courts prefer to analyze the problem by use of nuisance theory or 
dictions, Callender's influence by considering the acts of the public body as an exercise of police 
denied on those facts unless a power. A larger intrusion is the navigation-servitude doctrine, under 
~n for a "damaging" or unless which private riparian rights are subservient to the power of govern- 
:he states have such clauses or merit, usually the federal government, to regulate navigation. So, for 
:hange of grade, which have instance, a governmental blocking of access or surface use that other- 
f the nineteenth century, the wise would be a wrong and a taking will not be such if the court finds 
:allender's hard and fast rule. the government acted under its power to· regulate ·navigation. The 
street closures, declarations of upshot of ail this is that, while riparian rights are recognized as prop- 
: of the abutting street at some .erty subject to being expropriated, recognition of the right is masked 
and the closure of the original in many cases by the application of several theories. 
ening of a new one that gives One who owns a parcel of land will or may have certain Ixoperty 
s and limited-access highways, rights that extend to lands the general possession of which is in others. 

ks, have produced many of He may have the benefit of an appurtenan~ easement; a restrictive 
j deem a great deal of judicial covenant; or rights of light, air and view; and will be entitled to lateral 
Jme strange twists and turns of support from his neighbor. If these rights be viewed as species of 
ndency has been toward giving property, they should be capable of being taken by.an eminent do- 
ble loss of access. main act. In the natui-e of things, this act will always occur outside the 
at may be lost or diminished benefitted lands, as where some government project on the servient or 
Ided under the label "riparian burdened land blocks the easement or is contrary to the restriction of 
L to have property rights in the the covenant. Since the Supreme Court decision in United States v. 

·Welch,162 the courts have not hesitated to grant compensation for 
;6 ed. 1909); T. SEDGWICK, STATVTORY easements. With restrictive covenants many courts, though probably 
-.2d 580 (IOth Cir. 1962) (no property now a minority, have refused compensation, finding no "property" 
lirplane flights); Nunnally v. United affected and fearing to open the floodgates to claims they feel would 
~rty taken by noise and shock from 
is. 374, 249 N.W. 73 (1933) (90 com- 

blocking of street access). 1 162. 217 U.S.333(1910). 
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be nebulous and burdensome. There is a small amount of authority on plete. For one; 
:: the taking of lateral support that indicates it normally will be recog- anofher, courts nized as compensable property.'"" Regarding loss of light, air, and of eminent don 

view, the decisions are so few that it is hard to say what has been the Let us now i 
: course of development. co~cept ought 

There is a final kind of interest that only a handful of courts have earlier discussi 
recognized as condemnable property, and then often hazily. An owner involves the tr 

I;·~ i · The transfer, i of land has a right to be free of certain kinds of annoying activity ~ 
from occupiers of other land. This is the law of nuisance, which lies at quently is, ma 
the intersection of our categories of tort and property law. If a govern- main" is a pow 
mental agency conducts such an activity nearby, of course the injured tive consent fe 
owner may not enjoin the activity, but might he not claim the govern- domain does r 
ment had extinguished and taken his landowner's property right to be quires that the 

i free from such nuisances? The main cause of claims today is the noise, from a freely n 
dust, and fumes from jet aircraft landing and taking off from publicly What sorts 

owned airports. A halfrdozen or so jurisdictions have allowed com- like the introd 
djl pensation in cases involving airports, garbage dumps, and disposal learn about "i: 

i ii plants. Many more decisions, of which the Supreme Court's Richards easements, rip j, 
i 

v. Washington Terminal Company'"" is the leading example, will what the own 

each one of the 
I· allow compensation if the harm is especially serious and peculiar to 

this plaintiff. Of course, when compensation is allowed in any of these of the same kil 

tm~iallydonnopalyidcnfib or describe the interest. The area is an interests trans 
cases, it implies a property interest was affected, though the courts release, sell, o 

Il~i~8iii;i 
adequate framework of analysis. Putting t~i·--::, 
eminent domain frontier where the courts still need to formulate an recognized in 

We see, then, that American courts were, in effect, originally told to no act of t i 
award the expropriation of "property" without being told what it was. government a: 
Most early nineteenth century courts began by assuming the word might transfe! 

/i.- could be applied in its popular physical sense. That concept proved theti'cally, tha 
inadequate and unacceptable in many situations that began to arise persqnal proC 

;~ where an owner had obviously lost a valuable right, yet there had discussed at ; 
been no touching of his land. Increasingly, therefore, courts have been produce ratio 

~g~tg~ii liit 
willing to say "property" has been taken without a physical invasion. · most difficult 
While the trend is in that direction, the change is by no means com- a whole or p 

:liLi iii·· 163. In some cases the loss of lateral support was caused by excavation for a 165. Seeparr 
change of street grade. If the court, under the influence of Calknder v. Marsh, 166. Apossi 

~j refuses compensation for loss of access from this cause, it may also refuse compen- tion of a right o 
i:ii sation for the loss of support. See note 157 and accompanying text, suprn. 167. Sccnotl 

:C:·~i 164. 233 U.S.546(1914). 168. Id. 
:iii 
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.mount of authority on plete. For one thing, the shadows of the nineteenth century linger. For 
normally will be recog- another, courts often show their fear to lift the lid off a Pandora's box 

J, loss of light, air, and of eminent domain claims. 
o say what has been the Let us now inquire int~ the theoretical model for "property" as the 

co~cept ought to be used m eminent domain. The starting point is our 
I handful of courts have earlier discussion of the act of taking.l65 We there said that a taking 
1 often hazily. An owner involves the transfer of property from an owner to the condemner. 
.ds of annoying activity The transfer, indeed, is one that might have been, and of course fre- 
,f nuisance, which lies at quently is, made as the result of a negotiated bargain. "Eminent do_ 
roperty law. If a govern- main" is a power of the sovereign to require, in- theory to give legisla- 
~y, of course the injured tive consent for, the transfer--and that is all it is, a power. Eminent i 
he not claim the govern- domain does not make the transfer; it is not the transfer; It only re- i 
:er's property right to be quires that the transfer be made. The transfer itself is no different 
:laims today is the noise, from a freely negotiated one between the owner and the government. 
taking off from publicly What sorts of things might an owner transfer? The answer·reads 
ions have al~owed com- like the introductory chapter of a treatise on property law, where we 
3e dumps, and disposal I learn about "interests in land": fees simple, future estates, leaseholds, 
Ipreme Court's Richards easements, riparian rights, restrictive covenants, er cerera. These are 
: leading example, will ·what the owner owns, and there is a way he can create or transfer 
serious and peculiar to each one of them.166 Eminent domain transfers are no different; they are 

s allowed in any of these of the same kinds of interests as the owner might grant, convey, assign, 
cted, though the courts release, sell, or lease to anyone. To anyone: what this says is that the 
= interest. The area is an interests transferred to the sovereign are the same inter~sts as those 
ill need to formulate an tecogniied in the law of property among private persons. 

Putting this together with something developed at an earlier stage,l67 
~ect, originally told to no act of eminent domain occurs unless there ·is a transfer to the 

t being told what it was. government and ualess ~the ttansfei is of an interest such as an owner 
by assuming the word might transfer to a private person. And, of course we add, p8ren- 

.e. That concept proved thetii~alljr, that the transfer has occurred over the owner's immediate, 
ions that began to arise personal protest. Will this work in practice?·This question, too, was 
ble right, yet there had discussed at an earlier point, where the suggested.test was found to 
:refore, courts have been produce rational results even in difficult fact patterns.'"" Perhaps the 
.out a physical invasion, most difficult case to arialyze is the loss of street access caused by, say, 
ge is by no means com- a whole or partial driveway closure; What property interest such as 

; caused by excavation for a 165. SePpartI,supra. 
-nce of Callendcr v. Marsh, 166. A possible exception, of no consequence here, is that the attempted aliena- 
:, it may also refuse compen- tion of a right of entry, arguably also of a possibility of reverter, might terminate it. 
ying text, supra. 1 167. SCE notes 58-59 and accompanying text, s~cpra. 

168. Id. 
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i the owner might transfer to a private person has he transferred to the them into 
city? The interest involved is an elusive one, for it is the easement of product is i .;* 
access the owner had onto the city's own street. It was not precisely problems, i 
an easement against another private person, though it was the kind touching of 
of right one might hold against a private person. The city's act of We have 
blocking access wholly or partially extinguished the easement or, in determine v 
other words, worked a whole or partial release of it to the city, sation. Firsl 

~· The definition of "property" also fits some larger purposes that could pass i 
::;iiiii:: eminent domain should servethat its very existence seems to imply. a practical 

Underneath the idea that a citizen should be compensated at all by his with the "ts 
government, there runs the current that, insofar as possible, the state rately. But 
should be no better off with him than if the state had been another amount of 
private person. The necessities of maintaining a government require known spec 
that it have the power to extract property, including tax money, from and regardl 
its subjects. The Lockeian principle of just share requires that, in spe- there will be 

i : 

cific extractions, such as eminent domain brings, citizens be evened up Assuminl 
among themselves with compensation.'69 In harmony with this princi- that interes .i·-·~~:a5 

pie, if not actually symmetrical, is the principle suggested, that govern- whether the 
ment should stand on the same footing as a private person as respects the conden 
the kinds of property interests that are subjects of eminent domain. should imp 
For the condemnee this does obvious justice by insuring him payment Normally t~ 
for whatever a private person would pay for. It also does justice to the that there i 
condemner by insuring that compensation will not be due for un- ilar to covet i :i. there has b known and exotic interests. We might mention also that the invariable 

i·ii measure of the amount of compensation, market value, can work only tastic situat 
zone and., when the interest being valued is one recognized on the private 

ii:li 
market, taking ma4 

The conclusion is that "property" in eminent domain means every traffic safet 
ii~~' species of interest in land and things of a kind that an owner might driving ontl 

I~ 1~;1 transfer to another private person. With this our exploration of the compelled 
ilslSii elements of eminent domain is finished. merry had 

e;iIf i:;i police-pow~ 

A FRAMEWORK OF ANALYSIS 

curred. It rcise thinkin 

thinking it ~ 

This short final section will not be a summary or conclusion in the 
;. ?llp 

immediate, 
usual sense. It will instead attempt to lift out the basic elements of 
eminent domain that have been developed in theory and to airange apparent. 

If "prop~ 
:I:i·-L· 

: 169. Sec notes 53 and II I and accompanying text, supra. tempted ex 
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rivate person has he transferred to the them into an order that will allow them to be applied. The intended 
cln elusive one, for it is the easement of product is a framework of analysis that can be used to solve taking 
e city's own street. It was not precisely problems, both those where there is and those where there is not a 
private person, though it was the kind 1 touching of the would-be condemnee's land. 
.nst a private person. The city's act of ~e have three separate questions we must answer before we can 
rtially extinguished the easement or, in determine whether a claimant is entitled to eminent domain compen- 
,r partial release of it to the city, sation. First, we must determine if a property interest of the kind that 
y" also fits some larger purposes that could pass between private owners is involved or has been affected. As 
-that its very existence seems to imply. a practical matter, this question of "property" is often so bound in 
izen sho~ild be compensated at all by his with the "taking" question that the two are difficult to think of sepa- 
Irrent that, insofar as possible, the state rately. But it aids analysis to do so, even if this forces a certain 
him than if the state had been another amount of artificial conceptualizing. We must be able to identify a 
s of maintaining a government require I known species of private property interest or, whatever has happened 
~ct property, including tax money, from and- regardless of whether causes of action may exist on other theories, 
nciple of just share requires that, in spe- there will be no exercise of eminent domain. 
~nt domain brings, citizens be evened up Assuming "property" is involved, the second question is whether 
:nsation.'69 In harmony with this princi- that interest has been "taken." The critical inquiry in this step is 
1, is the principle suggested, that govern- whether the property interest has been transferred from an owner to 
.e footing as a private person as respects 1 the condemning entity. This can be very -difficult. Suppose a city 
s that are subjects of eminent domain. should impose building height limits as part of a zoning scheme. 
,bvious justice by insuring him payment Normally this will not constitute a taking because, admitting arguendo 
would pay for. Italso does justice to the that there has been a kind of redistribution of property interests sim- 
compensation will not be due for un- ilar to covenantal height restrictions among private own~rs in the zone, 
e might mention also that the invariable there has been no transfer to the city. But if we may imagine a fan- 
1Densation, market value, can work only tastic situation in which the city owned a great deal of land in the 

~~ is one recognized on the private zone and passed the ordinance for the benefit of that land,' then a 
taking may arguably have occurred. Or suppose the city passes a 

,perty" in eminent domain means every traffic safety ordinance prohibiting abutters on a certain street from 
~ things of a kind that an owner might driving onto it. A taking has occurred, because the city has in effect 
=rson. With this our exploration of the compelled a release by the owners of the access easement they for- 
;finished. I merry had against the city's street. Certainly the ordinance also is a 

police-power regulation, but one should -not fall into the trap of 
thinking it cannot therefore be a taking; it is both. A great deal of pre- 

~LYSIS cise thinking is needed to determine if a transfer to the state has oc- 
curred. It must then be asked whether this transfer was without the 

not be a summary or conclusion in the immediate, personal consent of the owner, but the answer is generally 
ttempt to lift out the basic elements of 

apparent. 
:en developed in theory and to arrange If "property" has been "taken," one may say there has been an at- 
:companying text, supra. tempted exercise of the eminent domain power. The final question is 
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whether the governmental entit~, assuming it is an agency generally MEAS'CI 
vested with eminent domain power, may invoke the power in this in- ACTIOP 
stance. At stake is whether the government's acts in taking the prop- 

:I erty interest are in furtherance of some object that is within the power 
ii, of that particular governmental body. In the (increasingly rare) cases Michael M 

in which this question is answered in the negative, the attempted 
taking should of course be judicially enjoined. If the question is an- Survival 
swered affirmatively, compensation will be due, law rules p 

i ~ This framework of analysis may be deceptively simple. The steps I These stah 
i : 

may seem too mechanical. But behind each step is a theory that has its on behalf 
i:i.:i . . foundation in our historical conception of a people and their govern- were he sti' 

ment. Most courts would do well to follow the framework if they is the effec 
jl.iB never got beyond the mechanics of it. They would do better if they Washingto: 

were led to look beyond the framework to its foundations. lustrates th 
Warner 

~ili dent. Alle~ 
care and b 

i iS, ii I: :i and her fa 

ages again! 
grounds of 

t·· :Ai:;ES :- claims wer 

i.B 
j. 

Associr 

i: 11- University of 
1. See 

(1929). 2. See,e 
(1957); Rohl 
Rose v. Ford. 

CODE~ 4.20.(action createl 

:: ~7heWp~ 
P pendentsoftl 

13s nated relatiot 
is ;;; parents to qu i::iL decedent for: 

Grant v. Libt 
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C.J.S., Eminent Domain ~ 24 

Like the police power, eminent domain is a special area of authority, based on the fundamental principle that 
owners hold their property subject to the needs of the public corporation. Unlike the police power, powers of 
eminent domain are derived from legislative grants of authority, not directly from the constitution.[FN1] Powers of 
eminent domain are construed strictly against municipalities,[FN2] so all classes of cities have essentially the same 
powers.[FN3] The procedures that cities and towns must follow when exercising their powers of eminent domain 
are fixed by statute.[FN4] Basically, a decree of public use and necessity to condemn may be entered only when (1) 
the use is really public, (2) the public interests require it, and (3) the property to be condemned is necessary for the 
purpose.l~FNS] Both the federal and state constitutions require just compensation when private property is taken for 
public use.[FN6] Just compensation requires that property owners be put in the same position monetarily as they 
would have occupied had'the property not been taken.[FN7] In cases of inverse condemnation,[FN8] property is 
taken before just compensation is paid. For that reason, property owners are entitled to interest in such cases.[FN9] 
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[FN"] David Thompson is an attorney with the law firm of Preston, Gates and Ellis, practicing in the areas 
of municipallaw and municipal finance. In writing this chapter, the author received considerable 
assistance from other members of the firm. 

[FN1] See, e.g., Teply v. Sumerlin, 46 Wn.2d 504, 282 P.2d 827 (1955); Gasaway v. Seattle, 52 Wash. 
444, 100 P. 991 (1909). 

City's condemnation powers also applied by inference to transportation authority created by city. HTK 
Management, L.L.C. v. Seattle Popular Monorail Authority, 155 Wn. 2d 612, 121 P.3d 1166 (2005). 

[FN2] See, e.g., In re Seattle, 96 Wn.2d 616, 629, 638 P.2d 549 (1981). 

[FN3] See Trautman, Legislative Control of Municipal Corporations in T/t~ashington, 38 Wash.L.Rev. 
743, 774 (1963). 

[FN4] For further information, see Sinnitt, Eminent Domain, in 3 Real Property Deskbook ch. 69 (Wash. 
State Bar Ass'n, 2d ed. 1986). 

[FN5] Schreiner v. Spokane, 74 Wn.App. 617, 874 P.2d 883 (1994). 

A declaration, by a legislative body, of public necessity for the condemnation is conclusive, in the absence 
of proof of actual fraud or such arbitrary and capricious conduct as would constitute constructive fraud. In 
re City of Lynnwood, 1 18 Wn.App. 674, 77 P.3d 378 (2003). 

The Constitution prohibits the taking of private property for a private use, but as long as the property was 
condemned for the public use, it may also be put to a private use that is merely incidental to that public 
use. PUD v. North American Foreign Trade Zone Industries, LLC, 125 Wn.App. 622, 105 P.3d 441 
(2005), review granted. 

[FN6] WASH. CONST. art. I, sec. 16 (amend. 9); U.S. CONST. amend V. 

In Eggleston v. Pierce County, 148 Wn.2d 760, 64 P.3d 618 (2003), the court held that the eminent 
domain provision of the state constitution does not require compensation to be paid for seizure and 
preservation of evidence, or for destruction of property by police activity. 

In Dickgieser v. State, 153 Wn. 2d 530, 105 P.3d 26 (2005), the court held that damage to private 
property that was reasonably necessary to log state lands was for a public use, requiring compensation. 

[FN7] Sintra, Inc. v. Seattle, 131 Wn.2d 640, 935 P.2d 555 (1997). In eminent domain context, just 
compensation is the fair market value of the property. State v. Costich, 117 Wn.App. 491, 72 P.3d 190 
(2003). 

[FN8] See RCWA 8.04.090. A constitutional taking (inverse condemnation) requires a permanent or 
recurring invasion, whereas a claim of trespass does not. Phillips v. King County, 87 Wn.App. 468, 490, 
943 P.2d 306, 319 (1997). 

In an inverse condemnation action the property owner institutes the action alleging that the government 
has effectively taken his property, as opposed to a condemnation action in which the entity possessing the 
condemnation power initiates court action. Olympic Pipe Line Co. v. Thoeny, 124 Wn.App. 381, 101 

O 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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P.3d 430 (2004). 

[FN9] Sintra, Inc. v. Seattle, 131 Wn.2d 640, 935 P.2d 555 (1997). The court said that the interest 
awarded was not prejudgment interest, but rather part of the damages. RCWA 8.28.040 provides for 
postjudgment interest in eminent domain proceedings. 
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A well-known tidbit of American history is that, as Lord Comwallis surrendered to Washington at Yorktown, 
the British band played a tune called, "The World Turned Upside Down." For many years, the most critical-- 
certainly most celebrated--question under the "Takings Clause" of the Fifth Amendment to the United States 
Constitution, and more recently under the equivalent Article I, Section 16, of the Washington State Constitution, 
has been whether, and if so when, a land-use regulation amounts to a "taking." A dramatic United States Supreme 
Court development in 2005--judging by the intensity of public reaction, perhaps the Court's most significant 
development in non-criminal law--together with a 2005 Washington Supreme Court decision, has shifted the honor 
of "most critical" to the "public use" clauses of both constitutions. Suddenly--just in 2005 alone--it begins to seem 
that "honor" has passed to the "public use" clauses of those two constitutions and the equivalent clauses of some 
other state constitutions. Even if, this development does not have quite the historic significance of Yorktown, it 
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looks as if everything we knew about the concept of "public use" has turned upside down. 

The "public-use doctrine" needs to be discussed separately for federal law and Washington State law, for on 
this question the two bodies of law diverge. In the United States Constitution, the fifth amendment eminent domain 
clause reads, "nor shall private property be takenfor public use without just compensation." (Emphasis added.) If 
one were to read this language unaided (or encumbered) by judicial decisions, it would seem from the position of 
the words "for public use," that they were only descriptive and not limiting. In other words, it would not seem that 
they should be read, "private property shall be taken only for public use and then only upon just.compensation." 
Yet, to an extent that varies from jurisdiction to jurisdiction, many courts have put the latter meaning upon the 
language, so that the eminent domain power may be exercised only if the object is to provide for the "public use." 
The general thrust of the public-use doctrine is that the power of eminent domain may be used only for public 
purposes that are to a greater or lesser extent more urgent than the public purposes that will justify government's 
exercises of its other powers. For instance, we know that the police power may be exercised if it promotes the " 
public health, safety, or welfare," a very deferential standard. Under the public-use doctrine, the thought is that the 
eminent domain power may be exercised only in a narrower range of circumstances. 

Thus, it becomes critical to define what "public use" means. At one extreme, a few states have adopted the 
literal position that land may be taken only if it will be open for physical use by members of the public.[FN1] For 
instance, there is Washington authority for that position, though there is also inconsistent Washington authority for 
a more flexible position.[FN2] We will discuss Washington's position in detail in a moment; it is mentioned here 
only by way of example. 

At the other extreme is the position that "public use" means only "public purpose"-that, directly or indirectly, 
some public purpose is served or furthered by the taking of private property. In Hawaii Housing Authority v. 
Midkiff~FN3] and Berman v. Parker,~FN4] the United States Supreme Court so interpreted the fifth amendment. 
Indeed, the concept in Midkiff and Berman is that the power of eminent domain is an ancillary power to the other 
powers of government, so that it may be used anytime they are used, to further their purposes. This view of eminent 
domain, of course, imposes no more limitations upon its exercise than are imposed upon exercise of the other 
powers of government. 

First, we need to recall the Michigan Supreme Court's noted (some say "notorious") 1981 decision in 
Poletown Neighborhood Council v. City ofDetroit,[FN4.05] in which that court held the city might condemn 
private land to turn it over to General Motors for an assembly plant. Poletown was widely viewed as the most 
permissive, expansive interpretation of the "public use" element of eminent domain. In 2004, Michigan explicitly 
overruled Poletown in County of Wayne v. Hathcock.[FN4.10] In 2005, in Kelo v. City ofNav London,[FN4.15] 
the Connecticut Supreme Court faced a question eerily similar to that Michigan had faced in Poletown. Was it "for 
pub~ic use" under the Federal Constitution for New London to condemn a group of private residences, to clear the 
land and sell it to a group of commercial interests, most notably Pfizer Chemical Company, which planned to use 
the land for a research facility? In view of Michigan's then-recent decision in Hathcock, it was natural to suppose 
Connecticut might have held, "not for public use." Instead, the Connecticut Supreme Court, in a split decision, 
held, "yes." "Public use," in a word, became "public benefit": it benefitted the City of New London's citizens to 
trade the Pfizer facility and the other commercial enterprises, with the business, the shiny new buildings, the jobs, 
they would bring, for the aging, perhaps dowdy, though respectable, private homes. What Hathcock had put to 
death in Michigan, Kelo resuscitated in Connecticut. 

Enter the United States Supreme Court. The Court accepted certiorari in Kelo, and, since that busy Court does 
not lightly review state court opinions, one might have supposed that the Court was unhappy with Connecticut's 
treatment of the U.S. Fifth Amendment's "public use" clause. Four members of that Court were, indeed, unhappy, 
very unhappy, but onlyfour. By a five-to-four margin, the Court affirmed Connecticut in Kelo v. New London in an 
opinion written by Justice Stevens.[FN4.20] Repeatedly, Justice Stevens's opinion substituted the phrase "public 
purpose" for the Fifth Amendment's phrase, "public use," and his analysis is consistent with that substituted phrase 
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and with the substituted phrase "public beneJit." Justices O'Connor and Thomas wrote strong dissenting opinions.[ 
FN4.25] The Supreme Court's opinion in Kelo occasioned widespread and intense concern and comment by, not 
only the news media, but by large numbers of the public, many of whom were "ordinary citizens" who had not 
previously, in such numbers, expressed concern about earlier important Supreme Court decisions under the Fifth 
Amendment's "Takings Clause."[FN4.30] 

Washington, as just suggested, has at least the reputation of being at the other extreme from the Supreme 
Court, and this is the main current of Washington authority on "public use." On this question, Washington is ~-ee to 
differ from the Supreme Court, because Washington is interpreting its own constitution, which differs materially 
~-om the United States Constitution.[FNS] Article I, Section 16, of the state constitution contains a provision not in 
the Federal Constitution, that "whether the contemplated use be really public shall be a judicial question, and 
determined as such, without regard to any legislative assertion that the use is public." This language is responsible 
for Washington's procedural requirement that there be a separate hearing on the question of public use and 
necessity.[FN6] Under authority of that language, the Washington Supreme Court has rejected the view that " 
public use" means "public purpose" and has adopted the contrary position that "public use" means "use by the 
public." The leading decision is In re City of Seattle (In re Westlake Project),[FN7] which held that the city could 
not condemn land for any part of a project that would include retail shops to be leased out to private businesses. 
They would not be places open to the public generally. Other parts of the proposed project, such as a public plaza 
and a parking garage, were public places, but the retail shops, a substantial element of the entire project, poisoned 
it all. 

Hogue v. Port of Seattle[FN8] is the other leading Washington decision for the rule that "public use" means " 
use by the public." Despite enabling legislation that purported to allow port districts to do so, the Washington State 
Supreme Court held that the port district could not condemn land to be cleared and resold to private companies for 
use as an industrial park. The enabling legislation contained a recital that the proposed use was a public one, but, 
quoting the language from Article I, Section 16, the court said that, while the legislative determination was entitled 
to respect, the question of public use was finally a judicial question. Because the industrial sites would be occupied 
by private companies, they would not be areas open to the public. Several years after Hogue came down, the 
people adopted the 45th amendment to the state constitution, which expressly declared that port-district 
condemnations for industrial parks and some related uses "shall be deemed a public use for a public purpose."[FN9 
i So, while the precise result in Hogue has been nullified by constitutional amendment, that does not change its 
general principle that public use means use by the public. 

It should be added that use by the public does not mean that a particular project has to serve any great number 
of the public, as long as it is open to them generally. State v. Belmont Improvement Co.[FNIO] holds that a short 
dead-end road that was open to the public was for public use, even though only one home was at the end of it. The 
court said it was the public character of the project, and not the amount of public use it would have, that made it 
public. Also the fact that a private developer will dedicate land for and construct the project does not prevent its 
being for public use.[FN11] 

Perhaps it will be useful at this point to cite to a number of decisions in which various kinds of uses have been 
held to be public. Bear in mind that, as discussed in section 9.4, when condemnation is by local governments, they 
must have specific statutory authority to condemn land for the proposed purpose.[FN12] Assuming there is such 
authority, the following uses have been held to be "public": roads and highways;[FN13] public schools;[FN14] 
parks, recreational grounds, and parkways;[FN15] water supplies and systems;[FN16] sites for waterpower and 
electricity generation, including the properties and franchises of private utility companies;L~FN17] sanitary sewers 
and sewage treatment facilities;[FN18] flood control projects;[FN19] irrigation projects;[FN20] and public 
marinas.[FN21] The list of uses is not exhaustive, but only representative, either as to the kinds of uses that are 
public or as to the number of decisions that might be cited for the uses listed. 

Washington has some decisions that are inconsistent with, if not completely contrary to, the line of decisions 
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represented by In re City of Seattle and Hogue v. Port of Seattle, which were discussed above. Miller v. City of 
Tacoma,[FN22] which came down after Hogue and before Seattle, held that the city might, under state enabling 
legislation, condemn land for an urban renewal project. The steps in urban renewal are the condemnation of " 
blighted" land, clearing the land, sale to private developers who are contractually bound to redevelop it in certain 
ways, its redevelopment, and ultimately its resale or lease to private persons who will occupy it. Simply to describe 
these steps makes it obvious that the result in Miller is inconsistent with the result in In re Seattle and particularly 
with the result in Hogue. The only factual difference between Miller and Hogue is that in Miller the objective was 
to replace blighted land with an urban ·renewal project, and in Hogue the objective was to replace existing uses with 
an ·industrial park. Miller of course recognized the public-use issue, which the court answered with two arguments: 
(1) the legislative declaration that blighted areas threatened the public health, s~fety, morals, and welfare was 
entitled to "great weight"; and (2) many other jurisdictions had approved condemnation of land for urban renewal. 
An attempt was made to distinguish Hogue on the basis that the words "public use" "must be applied to the facts of 
each case in the light of current conditions." Miller was followed by the Washington Court of Appeals in City of 
Seattle v. Loutsis Investment Co.,IIFN23] which held that condemnation for shops to be leased to private businesses 
in Seattle's public market was for a public purpose. The enabling city ordinance declared, and the court agreed, that 
expansion of the public market was part of an urban renewal plan. 

A state supreme court decision in In re Port of Seattle,[FN24] which like Miller came down after Hogue and 
before In re City of Seattle, is also difficult to reconcile with those decisions, especially with the Seattle case. The 
port district, which owned and operated Seattle-Tacoma International Airport, was legislatively authorized to 
condemn land for "handling, storage and terminal facilities." Under this authority the district proposed to condemn 
land to be developed with air cargo handling facilities and then to be leased to private cargo carriers. This, the 
court held, was for public use. Hogue was distinguished on the ground that, unlike Hogue's industrial park, the 
cargo facilities would be "an integral part of an airport operation which serves a public purpose." Even if that 
distinguishes the earlier decision in Hogue, it does not distinguish the shops to be leased to private stores in the 
later case of In re City of Seattle. 

What is the state of the law in Washington on the public-use doctrine, besides being unsatisfactory? Since In re 
City of Seattle is the latest decision of those mentioned so far, it presumably controls to the extent it is inconsistent 
with the earlier decisions. That, plus the fact that the public-use issue was the entire focus of a lengthy, elaborate 
decision, is the reason it was earlier stated that its view is the "main current" of Washington law. Judge Utter wrote 
in his dissent in that case that the court's decision overruled In re Port of Seattle and Miller v. City of Tacoma. He 
and the two judges who joined in his dissent would in effect have interpreted "public use" to mean "public need" 
or "public purpose." The majority purported to distinguish the two decisions on bases that are not at all convincing. 
Of Miller, the majority merely commented that it was "an urban renewal case," hardly a principled distinction. In 
re Port of Seattle was distinguished either on the ground that the cargo handlers served the public or that the cargo 
handling facilities were only "incidental" to the operation of Sea-Tac Airport. Of course the retail stores in 
Westlake Mall would also have served the public in the same way, and the handling of air cargo'might be said to be 
as essential to an airport as retail stores are to a public mall or, as the court said in Hogue v. Port of Seattle, "an 
integral part of an airport operation." 

What is lacking, of course, is a reasoned, principled doctrine of public use in Washington. "Law" is not merely 
the result on the facts of a given case; it is the abstract rule followed and the reasoning that supports it. That is what 
makes "law," "law," a body of rules that will govern future cases. Suppose the next case asks whether a port 
district may condemn land for a marina, with moorage slips and shoreside retail establishments to be leased out to 
private individuals.[FN25] May a city condemn land for an industrial park or business park, to be leased out to 
private companies?[FN26] What if a city proposes to condemn land to build a public housing project that is not 
part of an urban renewal project? The writer's view is that Washington's restrictive concept of "public use" is 
founded upon a misconception of the provision in Article I, Section 16, that "public use" is a "judicial question." It 
has always been a judicial question. It was a judicial question in Hawaii Housing Authority v. Midkiff~FN27] and 
Berman v. Parker[FN28] or the Supreme Court could not have decided the issue in those cases. Article I, Section 16 

O 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

http://web2.westlaw.com/print/printstream.aspx?rs=WLW7.07&destination=atp&prft=HT... 8/2/2007 



Page 6 of 11 

17 WAPRAC ~ 9.20 Page 5 

17 Wash. Prac., Real Estate ~ 9.20 t2d ed.) 

does not say how the judiciary shall define "public use"; it merely says the judiciary shall define it. Therefore, 
Washington courts are as free as any others to define "public use" to mean "public purpose," and the Washington 
Supreme Court should so define it unless the court is really willing to prohibit public marinas, city industrial parks, 
and publicly owned housing projects. 

A different kind of public-use question than the one just discussed is presented by cases in which it is alleged 
that a governmental entity seeks to take more land than the proposed project requires. The question is not whether 
the project is for the public use--we assume it is--but whether some of the land sought is necessary for that, or any, 
public use. This is the question known as "excess condemnation." Sometimes there are thought to be two 
questions, one being whether the amount of land sought is more in physical extent than the project requires, and the 
other question being whether part of the land sought is for an alleged future use that may never occur. Really, 
however, there is only one question, whether the land is reasonably necessary for the public project. What is 
required is "reasonable" necessity within a "reasonable" time.[FN29] The short answer to the question is 
deceptively simple: if the only justification for an eminent domain taking, the only public use or purpose the 
governmental entity identifies, is a certain project, then of course any land beyond what the project requires will 
not be taken for even an alleged public use. If we agree that 20 acres and no more are needed for a public park, 
then of course one more acre or one more square foot are excess. Therefore, the real excess condemnation issue is, 
who determines how much is too much, and what rules govern the process of determination? 

It is up to the condemning agency to determine in the first instance how much land it reasonably needs for its 
project. And if more land is sought than is immediately to be put to public use, but the agency says it intends to put 
the rest of the land to public use later, then the excess portion must be put to use within a "reasonable" time.[FN30] 
The agency's determination is subject to judicial review, but under a standard that is deferential to the agency. 
Washington has said that the agency's discretion will be disturbed only for "a manifest abuse of discretion, 
violation of law, fraud, improper motives, or collusion" or for "bad faith, arbitrary, capricious or ~-audulent action." 
[FN31] Detailed and precise plans of the proposed project need not be presented to the court, but only a sufficient 
description that the court can see the nature of the project, to determine that it is for public use.[FN32] 

Washington's already confusing and inconsistent "public use" doctrine was vastly complicated by the 
important late-1998 Washington Supreme Court decision in State ex rel. Washington State Convention and Trade 
Center v. Evans thereafter cited as "Convention Case").[FN33] A state statute authorized the expansion of the state 
convention center in Seattle, the expansion to occur horizontally at about the fourth-story level only. The 
legislature appropriated $111.7 million for the expansion, but, as a condition, required the Center to contribute $15 
million. After considering an alternative plan, the Center's governing board decided to condemn a parcel of land, 
already improved with buildings and parking lots, across a street from the existing Center. Those existing 
improvements were to be razed and an expansion of the Center to be built at approximately the fourth-story level, 
to be supported by columns and other supporting elements, with much air space among the columns and supports. 
A critical fact is that the main, if not sole, motivation for this plan was, ~-om its inception, to raise the $15 million 
contribution by selling the air space below the fourth story to aprivate developer. This the center proposed to do, 
having a purchase agreement with a private developer, who intended to use the space for a parking garage and 
retail stores, in connection with a hotel the developer planned nearby. Condemnees Evans and others challenged 
the use of eminent domain for this purpose, on the ground that it was not "for public use," as required by Article I, 
Section 16, Washington Constitution. 

In a seven-to-two decision, the supreme court held that the public-use requirement was met. Essentially, the 
court reasoned that this was a case of condemnation for mixed public (convention center) and private (parking, 
retailing) uses that was donstitutional because the private portion of use was "merely incidental" to the public 
portion. The majority distinguished In re City of Seattle tin re Westlake),[FN34] which struck down a similar 
mixed-use condemnation, on the ground that in Westlake a proposed sale or lease of part of the condemned land to 
retail merchants was "a substantial element" of a larger project, as discussed elsewhere in this section. Hogue v. 
Port of Seattle,[lFN35] which underlay the Westlake decision, was not discussed. A two-judge dissent made several 
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arguments, the most cogent of which was that this was a case of "excess condemnation" for the purpose of " 
recoupment" of a part of the cost of the expansion project. Although the dissent's theory seems to fit the case better 
than the majority's, neither side comes fully to grip with a case that, for subtlety of analysis, almost defies 
description. 

The writer's analysis of the decision is drawn from 2A J. Sackman, Nichols on Eminent Domain ~ 7.06[71[b] 
through 7.06[7LIIfl (Rev. 3d ed. 1998); and Annot., Right to Condemn Property in Excess ofl\reedsfor a Particular 
Public Purpose, 6 A.L.R.3d 311 (1966). These sources, which will be further cited simply as "Nichols" and "A.L.R. 
" appear to be the most relevant and authoritative general treatments of the subject. They each cite numerous 

judicial decisions and statutes, which may be examined for further research. 

This is a case of "excess condemnation" and should have been analyzed as such. The Center's board did 
condemn more land than its public project would use, and it did plan to sell off the excess to a private party. But 
that is not the end of the analysis, for there are several kinds of "excess condemnation," distinguished by the 
reasons for them, and at least two of these kinds are intertwined here. So-called "remnant" excess condemnation, in 
its classic form, involves this fact pattern: For some public project, a governmental entity condemns one or more 
whole parcels of land, the total area being in excess of what is needed for the project. Reasons a condemner would 
do this vary; a typical one is that the remnants left would have been of so little value to their owners that to leave 
them out would have saved a negligible amount of compensation. After all the land that is needed for the project is 
used, a remnant remains that is of no use to the governmental entity. However, the sources cited above do not 
mention that the excess land is sold. "Remnant" excess condemnation has generally been upheld, but in the cases 
cited in Nichols, it appears a state constitution or statute authorized the practice. Up to a point, then, "remnant" 
excess condemnation describes what occurred in the Convention case: in order to condemn the fourth story of the 
desired property, it was practically necessary to condemn the lower levels and airspace above, i.e., the whole 
parcel. But some of the excess portion was sold, which does not seem to be the pattern in the "remnant" cases, nor 
was there specific statutory authority for excess condemnation. 

The other kind of excess condemnation that is intertwined in the Convention case is called the "recoupmenf' 
theory. Under this theory the condemner takes more land than is needed for the project, with the preconceived 
purpose of selling the excess for a profit to help pay for the project. Both Nichols and A.L.R. indicate that, while 
the technique has been little used in America (Nichols says it is used more in Europe), and there is sparse American 
case law on the subject, most American courts have held that it violates the constitutional requirement of public 
use. Nichols cites as the leading decision for this position Cincinnati v. Vester,[FN36] a 1930 United States 
Supreme Court decision. A minority of state decisions have approved the technique. "Recoupment" excess 
condemnation also fits the facts of the Convention case, as there was a preconceived plan to condemn land below 
the fourth story for the purpose of selling it to raise the required $15 million for the expansion of the convention 
center. 

It is the writer's conclusion that "recoupment" condemnation was the dominant form of excess condemnation 
·in the Convention case. "Remnant" excess condemnation does not as completely fit the facts because there was no 
statute authorizing it, and the excess part was sold. It therefore appears that the majority opinion in the Convention 
;case has followed the minority position of American courts, though the majority opinion failed to analyze the case 
as one of recoupment condemnation. It is especially noteworthy that Washington would follow that position, given 
the strong "public use" language in Article I, jj 16, of the state constitution. The dissenting opinion follows a 
majority of the American decisions on "recoupment" excess condemnation, but would have been more complete if 
it had also discussed the intertwined "remnant" theory. Whether one agrees with the majority or dissent, surely all 
will agree that the Convention decision has further compl~cated Washington's already complicated and confused " 
public use" doctrine. 

Compounding the confusion caused by Washington's Convention Center decision, just reported, is the state 
supreme court's 2005 decision in HTK Management, -L.L.C. v. Seattle Popular Monorail Authority.[FN36.05] The 

O 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

http:llweb2.westlaw.com/printlprintstream.aspx?rs=WLW7.07&destination=atp&prft=HT... 8/2/2007 



Page 8 of 11 

17 WAPRAC ~ 9.20 Page 7 

17 Wash. Prac., Real Estate ~ 9.20 (2d ed.) \ 

Seattle Monorail Authority sought to condemn all the land occupied by a privately owned parking garage, known 
euphemistically from its shape as the "sinking ship garage," which was located adjacent to the Pioneer Square 
district of Seattle. It was clear that all or nearly all of the condemned land was needed for the period of 
construction of a monorail station to be located on part of it. What was not clear--and what is the factual nub of the 
case--was that, after the period of construction, some portion of the land would or might not be necessary for 
monorail purposes, and if not so necessary, might be sold to a private owner for private development. Both the 
court's majority and dissent thus assumed that the legal-factual issue was, if--if--the surplus land were thus sold, i.e., 
assuming the surplus was to be thus sold, would the taking of that surplus part be "for public use." Whereas, in 
Kelo v. City ofNew London, just discussed in this treatise, the courts knew the land condemned would be resold to 
private developers, in HTK Management the Washington Supreme Court had to assume some condemned land 
would be sold privately. But, whether the issue was stated as a known fact or as a hypothetically supposed fact, the 
legal issue is the same. And Washington answered the same as had the Supreme Court of Connecticut and the 
Supreme Court of the United States in Kelo v. City ofl\rew London: the~taking of land to be resold to a private 
owner for private development is, or may be, "for public use." HTK Management is very close to the Washington 
Supreme Court's prior decision in State ex rel. Washington State Convention and Trade Center v. Evans, reported 
earlier in this section of this treatise. But HTK Management goes farther than the Trade Center decision in this 
respect: In Trade Center, the surplus land was planned to be sold off to help pay for the construction of the 
expansion of the trade center, thus making the condemnation-probably-fit into the character of "excess 
condemnation for the purpose of recoupment." But in HTK Management, as far as the court tells us, the fUnds that 
could be produced by sale·of the land that was surplus for the monorail station would not be limited to paying for 
construction of that station or for any stated purpose. In that respect, Washington's decision in HTK Management 
goes a step (half step?) beyond Trade Center: just as, in Kelo v. New London, the city could condemn private land 
for resale to private developers, with the funds thus produced going into the city's (or monorail authority's) general 
fisc. Not much is left of Washington's supposed strict rule that condemnation may be used only to acquire land for 
use by the public. 

A question that may be said to be the opposite of the "public use" question discussed so far in this section is, if 
a state agency engages in an activity that is notfor public use (sometimes called a "proprietary use") but would 
cause a "taking" if it were for public use, is eminent domain compensation due? That was the issue in a 2003 
Washington Court of Appeals decision, Dickgieser v. State.[FN37] The Department of Natural Resources (DNR) 
logged some state-owned land, the logs to be sold to provide funds for public schools. This logging caused a 
stream to flood the plaintiffs' lands, and it appears to have been accepted by the court that the flooding would have 
caused an inverse condemnation if the state's logging was for a "public use." The court of appeals held the logging 
was not for a "public use" and that therefore no compensation was due the plaintiffs. There is, of course, a 
substantial question whether a state agency's logging state lands to provide funding for public schools is not for a " 
public use." On this question alone, one might argue that the decision tends to be contrary to the Convention case, 
just discussed, in that the latter must have found a public use in the application of the funds generated by the excess 
condemnation. A fUrther serious question, which the court does not really plumb, is whether the words "for public 
use" were intended, as they have been understood in previous Washington decisions, to be a limitation on 
governmental power to engage at all in a given activity, rather than, as applied in Dickgieser v. State, a limitation 
on the state's duty to pay compensation if it does engage in an activity that causes damage to private lands. Also, it 
setms that, if DNR was acting in a "proprietary" capacity, similar to ihat a private person would do, the artificial 
collecting, channeling, or diversion of surface water onto the plaintiffs' lands may well have been a tortious act. Yet 
the court said that, though the plaintiffs argued that question, "Because we find that there was no public use, we 
need not discuss that issue." In defense of the court's cursory handling of some substantial questions, we must 
consider that Washington's courts of appeals are deluged with a flood of cases--and far more than cases of flooding 
ofprivate lands. 

~FNaO] Judson Falknor Professor of Law Emeritus, University of Washington, Of Counsel, Karr Tuttle 
Campbell, Member of the Washington Bar. 
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[FNal] Professor of Law, Seattle University, Member of the Washington Bar. 

~FN1] See Note, The Public Use Limitation on Eminent Domain: An Advance Requiem, 58 Yale L. J. 599 
(1949). 

[FN2] See In re City of Seattle (In re Westlake Project), 96 Wn.2d 616, 638 P.2d 549 (1981), which held 
that the city could not condemn land to be leased to store owners because the premises would not be a 
public area. Compare Miller v. City of Tacoma, 61 Wn.2d 374, 378 P.2d 464 (1963), which upheld the 
condemnation of land, to be sold to private developers for urban renewal purposes. 

[FN3] Hawaii Housing Authority v. Midkiff, 467 U.S. 229, 104 S.Ct 2321, 81 L.Ed.2d 186 (1984). 

[FN4] Berman v. Parker, 348 U.S. 26, 75 S.Ct. 98, 99 L.Ed. 27 (1954). Michigan's celebrated decision in 
Poletown Neighborhood Council v. City of Detroit, 410 Mich. 616, 304 N.W.2d 455 (1981), is sometimes 
offered as the extreme example of one "pole" of the public use doctrine. The city was allowed to condemn 
land to be turned over to General Motors for an assembly plant, on the ground that this would serve the 
public by providing jobs. 

[FN4.05] Poletown Neighborhood Council v. City ofDetroit, 410 Mich. 616, 304 N.W.2d 455 (1981). 

[FN4.10] County ofWayne v. Hathcock, 471 Mich. 445, 684 N.W.2d 765 (2004). 

[FN4.15] Kelo v. City of New London, 268 Conn. i, 843 A.2d 500 (2004), cert. granted, 542 U.S. 965, 
125 S. Ct. 27, 159 L. Ed. 2d 857 (2004). 

[FN4.20] Kelo v. City of New London, Conn., 125 S. Ct. 2655, 162 L. Ed. 2d 439 (U.S. 2005). Of 
peripheral interest, and remote relation to Kelo (though perhaps a harbinger of things to come), was the 
Supreme Court's slightly earlier decision in Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 125 S. Ct. 2074, 
161 L. Ed. 2d 876 (2005). The Court said that a Hawaii statute, which limited the rent that oil companies 
could charge dealers who leased company-owned premises, did not implicate the "Taking Clause" and 
held it was not a violation of due process. 

[FN4.25] Kelo v. City of New London, Conn., 125 S. Ct. 2655, 2671-2687, 162 L. Ed. 2d 439 (U.S. 
2005). 

[FN4.30] The author of this section has been writing, speaking, and teaching extensively on various 
aspects of the Fifth Amendment's "Takings Clause" since 1966. During that time a number of important- 
famous-Supreme Court decisions on "takings" have come down. Some of them are more important to 
legal scholars than is Kelo v. New London. Yet, your author cannot remember any of those famous 
decisions that has caused so many persons--ordinary citizens--to strike up a conversation, usually an 
anguished one, with him as has Kelo. Justice O'Connor, in her dissent, emphasized a concern that can be 
understood and sympathized in by any sentient person: that large, powerful interests that desire to have the 
lands of "ordinary humble citizens" for development will use their influence with local governments to 
obtain those lands by condemnation. 

[FN5] See especially In re City of Seattle (In re Westlake Project), 96 Wn.2d 616, 638 P.2d 549 (1981). 

CFN6] See, e.g., City of Des Moines v. Hemenway, 73 Wn.2d 130, 437 P.2d 171 (1968); King County v. 
Farr, 7 Wn.App. 600, 501 P.2d 612 (1972). 
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[FN7] In re City of Seattle (In re Westlake Project), 96 Wn.2d 616, 638 P.2d 549 (1981). 

[FN8] Hogue v. Port of Seattle, 54 Wn.2d 799, 341 P.2d 171 (1959). 

[FN9] See In re Port of Grays Harbor, 30 Wn.App. 855, 638 P.2d 633 (1982), which upheld a port 
district's condemnation for an industrial park, under authority of amendment 45 and of enabling legislation 
adopted pursuant to it. 

[FN10] State v. Belmont Improvement Co., 80 Wn.2d 438, 495 P.2d 635 (1972). 

[FN1 1] Town of Steilacoom v. Thompson, 69 Wn.2d 705, 419 P.2d 989 (1966). 

[FN12] See ~ 9.4, supra, and see especially City of Des Moines v. Hemenway, 73 Wn.2d 130, 437 P.2d 
171 (1968), and State ex rel. King County v. Superior Court, 33 Wn.2d 76, 204 P.2d 514(1949). 

[FN13] State v. Belmont Imp. Co., 80 Wn.2d 438, 495 P.2d 635 (1972); State ex rel. Sternoffv. Superior 
Court, 52 Wn.2d 282, 325 P.2d 300 (1958). 

[FN14] State ex rel. Tacoma School Dist. No. 10 v. Stojack, 53 Wn.2d 55, 330 P.2d 567 (1958). 

[FN15] City ofSpokane v. Merriam, 80 Wash. 222, 141 P. 358 (1914). 

[FN16] City ofTacoma v. Welcker, 65 Wn.2d 677, 399 P.2d 330 (1965). 

[FN17] Public Utility Dist. No. 1 v. Washington Water Power Co., 43 Wn.2d 639, 262 P.2d 976 (1953); 
State ex rel. Northwestern Electric Co. v. Superior Court, 28 Wn.2d 476, 183 P.2d 802 (1947); Carstens 
v. Public Utility Dist. No. 1, 8 Wn.2d 136, 111 P.2d 583 (1941). 

CFN18] Town of Steilacoom v. Thompson, 69 Wn.2d 705, 419 P.2d 989 (1966). 

CFN19] Marshland Flood Control Dist. v. Great Northern Ry., 71 Wn.2d 365, 428 P.2d 531 (1967). 

[FN20] State ex rel. Henry v. Superior Court, 155 Wash. 370, 284 P. 788 (1930). 

[FN2 1] City of Des Moines v. Hemenway, 73 Wn.2d 130, 437 P.2d 17 1 (1 968). 

[FN22] Miller v. City of Tacoma, 61 Wn.2d 374, 378 P.2d 464 (1963). 

[FN23] City of Seattle v. Loutsis Investment Co., 16 Wn.App. 158, 554 P.2d 379 (1976). 

[FN24] In re Port of Seattle, 80 Wn.2d 392, 495 P.2d 327 (1972). 

[FN25] Of course such publicly owned marinas exist in Washington, the largest being Shilshole Bay 
Marina, operated by the Port of Seattle. In fact, City of Des Moines v. Hemenway, 73 Wn.2d 130, 437 
P.2d 171 (1968), held that the city had power to build such a marina, but the court noted that the parties 
did not argue the public use issue on appeal. 

[FN26] Amendment 45 to the state constitution applies only to port-district industrial parks. 

[FN27] Hawaii Housing Authority v. Midkiff, 467 U.S. 229, 104 S.Ct. 2321, 81 L.Ed.2d 186 (1984). 
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[FN28] Berman v. Parker, 348 U.S. 26, 75 S.Ct. 98, 99 L.Ed. 27 (1954). 

[FN29] In re Port of Seattle, 80 Wn.2d 392, 495 P.2d 327 (1972). 

[FN30] State ex rel. Union Trust & Savings Bank v. SuperiorCourt, 84 Wash. 20, 145 P. 999 (1915), 
affirmed 84 Wash. 20, 149 P. 324 (1915). 

[FN31] State ex rel. Lange v. Superior Court, 61 ~JVn.2d 153, 157, 377 P.2d 425 (1963) ("bad faith," etc.); 
State ex rel. Tacoma School Dist. No. 10 v. Stojack, 53 Wn.2d 55, 64, 330 P.2d 567 (1958) ("manifest 
abuse," etc.). 

~FN32] State ex rel. Lange v. Superior Court, 61 Wn.2d 153, 157, 377 P.2d 425 (1963). 

[FN33] 136 Wn.2d 811, 966 P.2d 1252 (1998). 

[FN34] In re City of Seattle (In re Westlake), 96 Wn.2d 616, 638 P.2d 549 (1981). 

[FN35] Hogue v. Port of Seattle, 54 Wn.2d 799, 341 P.2d 171 (1959). 

[FN36] Cincinnati v. Vester, 281 U.S. 439, 50 S.Ct 360, 74 L.Ed. 950 (1930). 

[FN36.05] HTK Management, L.L.C. v. Seattle Popular Monorail Authority, 155 Wash. 2d 612, 121 P.3d 
1166(2005). 

[FN37] Dickgieser v. State, 118 Wn.App. 442, 76 P.3d 288 (Div. 2, 2003), reversed, Dickgieser v. State, 
118 Wn.App. 442, 76 P.3d 288 (Div. 2, 2003). 
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Washington Practice Series TM 
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Real Estate: Property Law 
William B. Stoebuck [FNaO], John W. Weaver [FNal] 

Chapter 9. Eminent Domain 
B. Constitutional Limitations 

~ 9.21. Just compensation--In general 

West's Key Number Digest 

West's Key Number Digest, Eminent Domain ~69 to 79 
West's Key Number Digest, Eminent Domain 122 

Legal Encyclopedias 

C.J.S., Eminent Domain #~ 71 to 73 

C.J.S., Eminent Domain Q: 116 

C.J.S., Eminent Domain ~ 119 

C.J.S., Eminent Domain ~ 178 

C.J.S., Eminent Domain ~ 184 

C.J.S., Eminent Domain ~~ 198 to 200 

Both the federal and Washington state constitutions require that eminent domain takings be upon "just 
compensation."~~r\ The duty to pay compensation should be viewed as a limitation upon governmental exercise 
of eminent domain power: government may take, but government must pay. Historically, as far back as we can find 
authority in Angle-American law, governments have been expected to pay landowners for their losses occasioned 
by expropriation of real property interests. No English or American colonial decision is known from before the 
time of the American Revolution that expressly said or held that compensation was required. However, in every 
instance that can be documented from that era, it was the consistent practice of the English government and of 
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American colonies to award compensation for the taking of land for public projects, such as roads, bridges, and 
buildings. Thus, when the fifth amendment included the phrase "just compensation," it was in recognition of an 
accepted uniform practice. 

Underlying the duty to pay compensation is the old concept of'ljust share," that a given citizen should bear his 
just share of the costs of government. Living in a governed society imposes many kinds of costs upon its citizens, 
including of course the surrender of many personal ·freedoms. However, government does not attempt to 
compensate individuals for these widely shared costs, on the theory that, because they are more or less equally 
shared, gains and losses balance out. Taxation poses an interesting problem because taxes are not always evenly 
distributed, a phenomenon that can especially be seen with property taxes and a graduated income tax. But, aside 
~from the practical problem that to even up tax contributions would destroy the taxing system, the uneven 
imposition of taxes is usually justified on the theory that those who pay more taxes receive more protection and 
benefits ~-om government. With eminent domain, however, which irregularly and discriminatorily deprives a few 
individuals and not others of specific property, we believe that the principle of just share requires us to compensate 
them, to restore them to equality.[FN2] 

At the practical working level, questions of just compensation are the only issues in the large bulk of eminent 
domain cases. In the typical eminent domain case, especially in those that do not progress to'the appellate level, 
there is no serious question that government proposes to exercise its power of eminent domain nor that the case is 
one in which the power may be exercised. Rather, the ultimate questions usually are how much is due the 
condemnee. What items are compensable? What is the proper measure of compensation for these items? What 
kinds of evidence are admissible to establish the amount of compensation? What amount of compensation does the 
evidence justify? The next several sections deal with those questions. 

To open the door just a crack on the next several sections, here are several of the most fundamental principles 
of compensation: As implied in our previous discussion of property rights that are subject to condemnation, in the 
absence of a special statute allowing other forms of compensation, an owner is constitutionally entitled to be 
compensated only for losses of"property," not for other losses such as business losses, moving costs, or so-called 
condemnation blight.[FN3] Compensation must be paid in money.[FN4] Compensation is in the amount of the 
owner's loss, not the amount of the government's gain.[FNS] Though compensation is for the owner's loss, the 
amount of compensation is measured by a neutral standard, the fair market value of the loss, not by the 
idiosyncratic loss to the particular owner.[FN6] Details about the measure of compensation in various situations 
and about special forms of compensation will be covered in the next five sections. 

[FNaO] Judson Falknor Professor of Law Emeritus, University of Washington, Of Counsel, Karr Tuttle 
Campbell, Member of the Washington Bar. 

[FNal] Professor ofLaw, Seattle University, Member of the Washington Bar. 

~FN1] U.S. Const. 5th Amend.; Wash. Const. Art. I, ~ 16. 

[FN2] See Stoebuck, A General Theory of Eminent Domain, 47 Wash. L. Rev. 553, 572-88 (1972), for 
explication of the ideas in the first two paragraphs. 

[FN3] See Greenwood v. City of Seattle, 73 Wn.2d 741, 440 P.2d 437 (1968) (architectural and 
engineering expenses not recoverable). Washington has special statutes that to some extent do allow 
awards for courts costs, including reasonable attorneys' fees and witness fees; relocation costs; and 
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replacement housing for homeowners and tenants. See RCWA Chapter 8.25 and RCWA Chapter 8.26. 
These special statutory forms of compensation will be discussed in ~ 9.25, infra. 

[FN4] The following statutes require compensation in "money": RCWA 8.04.010 (eminent domain by 
state); RCWA 8.08.010 (eminent domain by counties); RCWA 8.16.020 (eminent domain by school 
districts); RCWA 8.20.010 (eminent domain by corporations). Also, RCWA Chapter 8.12, governing 
eminent domain by cities, while it does not use the word "money," implies payment in money by repeated 
use of such words as "paid" and "fUnds." 

[FN5] See State v. Larson, 54 Wn.2d 86, 338 P.2d 135 (1959); State v. Wilson, 6 Wn.App. 443, 493 P.2d 
1252 (1972). 

[FN6] See, e.g., City of Medina v. Cook, 69 Wn.2d 574, 418 P.2d 1020 (1966); State v. Larson, 54 
Wn.2d 86, 338 P.2d 135 (1959); State v. Wilson, 6 Wn.App. 443, 493 P.2d 1252 (1972). 
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Chapter 21. Regulatory Takings 

g 21.2. Relationship between state and federal law of takings 

West's Key Number Digest 

West's Key Number Digest, Eminent Domain e~2.10, 2.27 

The takings analysis formulated by the Washington Supreme Court is an attempt to conform Washington law 
to recent rulings by the United States Supreme Court.[FN1] Achieving consistency between state and federal law is 
necessary because the state courts must decide takings claims raised under the Fifth Amendment to the United 
States Constitution.[FN2] The opinions of the Washington Supreme Court in three cases, Presbytery,[FN3] SintraC 
FN4] and Robinson,[FNS] represent an effort by the Washington court to develop a single structural test to replace 
earlier ad hoc decision-making. However, because the United States Supreme Court itself has never fashioned a 
systematic takings test, whether the Washington court has succeeded in doing so may not be known for many years. 

Much of the uncertainty in the area of regulatory takings stems from the Supreme Court's own ad hoc 
decision-making. In 1987, the United States Supreme Court issued three significant regulatory takings decisions 
with which the Washington court first began to grapple in Orion II.L~FNG] This federal trilogy is composed of 
Nollan v. California Coastal Commission;[FN7] First English Evangelical Lutheran Church v. County of Los 
Angeles;[FN8] and Keystone Bituminous Coal Association v. DeBenedictis.[FN9] Presbytery represents a 
conscious effort by the Washington court to synthesize this recent line of United States Supreme Court authority 
into a test for constitutional takings claims to be employed by the Washington courts. 

The Washington cases acknowledge the relatively undeveloped character of this state's takings test and the 
difficulty presented by attempting to distill the recent Supreme Court decisions into a workable analysis. In 
Robinson, the Court acknowledged "this state's current rule on the law of inverse condemnation has only recently 
taken shape, and both this case and that of Sintra ... are opportunities for this court to apply the recently adopted 
analysis."[FN10] 

In Orion II, the Court said that "articulating a doctrinally consistent, definitive test has proved an elusive goal, 
sometimes characterized as "the 'lawyer's equivalent of the physicist's hunt for the quark.' "[FN11] The Court also 
commented on the shifting and confused state of federal law in this area: 
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In its recent trio of takings decisions, the Supreme Court attempted to settle various aspects of the controversy 
surrounding the federal regulatory takings doctrine [citations omitted]. Despite these attempts, the definitive 
answers, so necessary for state courts to make reasoned determinations concerning minimum federal due 
process requirements, remain unavailable. Our task is complicated further by the ambiguities contained in 
recent Supreme Court decisions and by the fact that despite a 3-month separation, recent cases do not cite each 
other.[FN12] 

Presbytery and related Washington Supreme Court decisions are controlling law and are binding on 
Washington courts deciding regulatory taking claims under the Fifth Amendment. This chapter summarizes the 
Washington law of Fifth Amendment takings, but does not undertake to evaluate the fit between the Washington 
authoritjr and United States Supreme Court takings jurisprudence. That task is beyond the scope of a practice 
manual. 

The Washington courts also decide takings claims under the Washington Constitution.[FN13] Although the 
Washington Supreme Court has characterized the federal constitution as establishing "a minimum floor of 
protection below which state law may not go,"[FN14] Washington jurisprudence has not clarified whether the 
state's constitution might provide greater protection than that afforded by the Fifth Amendment to a property owner 
burdened by regulatory action. The references to minimal federal standards leave open the possibility that 
Washington will establish more restrictive rules for regulation of private property. Separately pleading a state 
takings claim will preserve a contention that Washington's law of inverse condemnation has a more extensive reach 
than federal law. Because state constitutional standards have not yet been elaborated separately from federal 
standards, this chapter does not attempt to examine the two sources of takings law separately. 

In Manufactured Housing v. State,~FN1S] the Washington Supreme Court held, "the structural differences 
allow Washington courts to forbid the taking of private property for private use even in cases where the [Federal] 
Fifth Amendment may permit such takings."[FN16] The Court elaborated that "private use" under Washington's 
constitution is defined more literally than under the Federal Fifth Amendment. Further, Washington's interpretation 
of"public use" is more restrictive than the Federal Fifth Amendment.[FN17] 

~FNaO] Seattle, Washington. 

[FNal] Editor-In-Chief. 

[FNa2] Contributor to Pocket Part. 

[FN1] Presbytery of Seattle v. King County, 114 Wash. 2d 320, 328, 787 P.2d 907, 911 (1990). 

[FN2] Orion Corp. v. State, 109 Wash. 2d 621, 747 P.2d 1062 1987), cert. denied, 486 U.S. 1022, 109 S. 
Ct. 1996, 100 L. Ed. 2d 227 (1998) (Orion II). The Court stated, "Due to recent events, however, we want 
to ensure that our state approach conforms with the minimum due process floor set by the Fifth 
Amendment to the United States Constitution, as applied to the states through the Fourteenth Amendment. 
" Orion Corporation v. State, 109 Wn.2d at 652. 

[FN3] Presbytery of Seattle v. King County, 114 Wash. 2d 320, 787 P.2d 907 (1990), cert, denied, 486 
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U.S. 1022, 109 S. Ct. 1996, 100 L. Ed. 2d 227 (1998). 

[FN4] Sintra, Inc. v. City of Seattle, 1 19 Wash. 2d i, 829 P.2d 765 (1992). 

[FN5] Robinson v. City of Seattle, 1 19 Wash. 2d 34, 830 P.2d 318 (1992). 

[FN6] See Orion Corp. v. State, 109 Wash. 2d 621, 747 P.2d 1062, 1074, (1987), cert, denied, 486 U.S. 
1022, 108 S. Ct. 1996, 100 L. Ed. 2d 227 (1988). 

[EN7] Nollan v. California Coastal Com'n, 483 U.S. 825, 107 S. Ct. 3141, 97 L. Ed. 2d 677 (1987). 

[FN8] First English Evangelical Lutheran Church of Glendale v. Los Angeles County, Gal., 482 U.S. 304, 
107 S. Ct. 2378, 96 L. Ed. 2d 250 (1987). 

~FN9] Keystone Bituminous Coal Ass'n v. DeBenedictis, 480 U.S. 470, 107 S. Ct. 1232, 94 L. Ed. 2d 472 
(1987). 

[FN10] Robinson v. City of Seattle, 1 19 Wash. 2d 34, 47, 830 P.2d 318, 326 (1992). 

[FN11] Orion Corp. v. State, 109 Wash. 2d 621, 747 P.2d 1062, 1075 (1987), cert. denied, 486 U.S. 
1022, 109 S. Ct. 1996, 100 L. Ed. 2d 227 (1988), citing Williamson County Regional Planning Com'n v. 
Hamilton Bank of Johnson City, 473 U.S. 172, 199, n.17, 105 S. Ct. 3108, 3123, n.17, 87 L. Ed. 2d 126 
(1985). 

[FN12] Orion Corp. v. State, 109 Wash. 2d 621, 653, 747 P.2d 1062, 1079 (1987) (footnote omitted), 
cert. denied, 486 U.S. 1022, 108 S. Ct. 1996, 100 L. Ed. 2d 227. 

[FN13] Orion Corp. v. State, 109 Wash. 2d 621, 645, 747 P.2d 1062, 1075 (1987), cert. denied, 486 U.S. 
1022, 108 S. Ct. 1996, 100 L. Ed. 2d 227. Wash. Const. Article I, Section 16 provides in relevant part: " 
[N]o private property shall be taken or damaged for public or private use without just compensation 
having been first made." 

[FN14] Orion Corp. v. State, 109 Wash. 2d 621, 652, 747 P.2d 1062, 1078 (1987), cert. denied, 486 U.S. 
1022, 108 S. Ct. 1996, 100 L. Ed. 2d 227. 

[FN15] Manufactured Housing Communities of Washington v. State, 142 Wash. 2d 347, 13 P.3d 183 
(2000). 

[FN16] Manufactured Housing Communities of Washington v. State, 142 Wash. 2d 347, 13 P.3d 183 
(2000). 

[FN17] Manufactured Housing Communities of Washington v. State, 142 Wash. 2d 347, 13 P.3d 183 
(2000). 
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